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3. Di scussi on

a. This publication contains major revisions and additions, including new
chapters, and should be read in its entirety.

b. It is the policy of Conmander, Naval Reserve Force (COWAVRESFOR), to
adm ni ster discipline wthin the -Naval Reserve in a nanner consistent with
present authorities governing the active Navy, nmaking only such nodifications as
may be necessary to address specific jurisdictional issues.

4, | nformation. Questions regarding this publication should be referred to
COMNAVRESFOR (N003), DSN 678-5303, commercial (504) 678-5303.

5. Forms. The following are forms nentioned within this publication. Order
these forms through your normal supply channels using the NAVSUP P2002D

a. NAVPERS 1070/607, Court Memorandum S/N 0106-LF-010-6961

b. NAVPERS 1070/609, Record of Performance, S/ N 0106-LF-010-6971
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S/N 0106-LF-000-2700
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OBTAI NI NG L EGAL ADVI CE

0101. Policy. Provision of legal services, including personal and government
representation, clains, l|egal assistance, and command services is the primry
responsibility of the servicing Naval Legal Service Ofice (NLSO or Trial
Services Branch Ofice (TSO. Any decision to use Selected Reserve (SELRES) or
I ndi vi dual Ready Reserve (IRR) (including Voluntary Training Unit (VTU)) Judge
Advocates to provide such services shall be made by the CO of the servicing
NLSO or TSO, as appropriate. Naval Reserve Readi ness command (REDCOM) St aff
Judge Advocates (SJAs) shall coordinate and maintain a liaison with the servic-
ing NLSO or TSO to carry out this policy. They shall act as the initial
contact for the NLSO and TSO by a command or individual seeking |egal services.
Requests for |egal services by COs and nenmbers shall be nade at the |evel nost
| ocal to the command; i.e., the Reserve center |egal advisor or the REDCOM SJA
if no legal advisor has been appointed. Commander, Naval Air Reserve Force
§OOVNAVAI RESFOR) commands shoul d contact the Conmander, Naval Reserve Force
udge Advocate (FJA) for the assignnment of |egal services near the requesting
conmmands.

0102. Force Judge Advocates. The COWNAVRESFOR Judge Advocate (N00O3) is
primarily responsible for the coordination and supervision of |egal services
provi ded within COWAVRESFOR claimancy and is the principal |egal advisor to
COWNAVRESFOR and COWNAVAI RESFOR.  The FJA for Commander, Naval Surface Reserve
Force ( COVNAVSURFRESFOR) (NOQJ) is the principal legal advisor to
COMNAVSURFRESFOR.

0103. Staff Judge Advocates. Legal services are primarily available through
the SJAs assigned to each REDCOM  All requests for |legal services should be
made through the appropriate REDCOM SJA. The SJA acts for the servicing NLSO
or TSO and coordinates these services with the FJAS when necessary. An SJA nmay
assign individual judge advocates as |egal advisors to Reserve centers, readi-
ness centers and other commands within their REDCOVS.

0104. Naval Legal Service Ofices (NLSO). Mny and varied |legal services are
avail able from the NLSCs, their detachments and branch offices. However, these
services should only be used after consulting with the SJA of the appropriate
REDCOM




COVNAVRESFOR P1600. 2A

CHAPTER | | 31 JUL 1996
ADM NI STRATI Dl PLI NE
0201. Introduction. Authority for adm nistration of discipline is derived

fromArticle I, Section 8 of the United States Constitution which enpowers the
Congress to “make Rules for the Governnent and Regul ation of the [and and naval
Forces.” Under that authority, Congress enacted the Uniform Code of Mlitary
Justice (UCMJ) to provide for the trial and disposition of major crimnal
of fenses and mnor disciplinary infractions. The Manual for Courts-Marti al

, 1984, as anended, and the Manual of the Judge Advocate Ceneral (JAGVAN)
(JAG NST 5800.7C) implement and supplenent the UCM) and serve as the basic
sources for the CO in adnministering discipline. The CO should refer to the
foregoing references and consult early and regularly with a Navy judge advocate
for guidance.

0202. Llimtations On MIlitary Jurisdiction Over Reservists

a. |n General. The UCMJ was anmended in 1986, expanding jurisdiction over
Reserve menbers. (See appendix A of this publication for a summary of juris-
diction over Reserve menbers.) Key provisions are as follows:

(1) Article 2(a) (1) provides that persons lawfully called or ordered to
duty or training in the armed forces are subject to the UCMI fromthe date when
they are required by the terns of the call or order to obey it (Annual Training
(AT), Additional Duty Training (ADT), Active Duty for Special Wrk (ADSW);

(2) article 2(a) (3) provides that Reservists while perfornmng Inactive
Duty Training (IDT) are subject to the UCMI (IDT);

(3) articles 2(d) (1) and (2) provide that a Reservist who is not on
active duty and who is made the subject of proceedings under article 15.
Nonj udi ci al Puni shment (NJP), or article 30 (Preferral of charges to court-
martial), wth respect to an offense against the UCM] may be ordered to active
duty involuntarily for the purpose of investigation under article 32, UCM,
trial by court-martial, or NJP; and,

(4) article 3(d) provides that the end of an active duty or IDT period
does NOT relieve a Reservist fromanenability to UCMI jurisdiction for an
of fense conmtted during an active duty or |DT period.

b. Deternmining Jurisdiction over Reservists

(1) _Personal risdiction

(a) Active duty. Reservists called or ordered to active duty
becone subject to UCMI jurisdiction as of the date they are required by the
ternms of their orders to obey the call or order to active duty. This has been
interpreted to nean 1 mnute after mdnight of the reporting date specified in
the orders. United States v. dine, 29 MJ. 83 (CMA 1989). The issue of
whet her and when jurisdiction attaches, where orders are not received, or are
received late, has not been resol ved. It is inperative, therefore, that sonme
form of acknow edgment is received from the Reservist. The Reservist remains
subject to the UCMJ until officially detached from the order or call to duty.

(b) LDI. Reservists while performng IDT are subject to the UCM
for offenses committed during such training; however, Reservists are not sub-
ject to UCM g’urisdi ction for offenses commtted before nustering, between |DT
periods, or after nustering out of IDT, i.e., overnight between nustering out

and in.

(c) Release frombDuty. If a Reservist commts an offense under the
UCMJ while on active duty or performing IDT, the mlitary retains jurisdiction
under the UCMJ to prosecute that Reservist for the offense even after the
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period of active duty or IDT, during which the offense was committed, has
expired. A Reservist who reenlists prior to the expiration of an existing
enlistnment remains subject to the UCMI for offenses conmitted during the prior
enlistnent. However, if a Reservist is discharged following a termof enlist-
ment, then UCMJ jurisdiction over that Reservist termnates as to of fenses

whi ch that Reservist commtted during the termof enlistment (even if the
Reservist immediately reenlists), unless (1) the offense is punishable, under
the UCMJ, by confinenent for at least 5 years and the Reservist cannot be tried
for the offense in a civilian court; (2) the Reservist obtained the discharge
fraudulently; or (3) the Reservist was a deserter during a prior enlistment.

(2) Jurisdiction over the Offense

(a) Active Duty. Reservists on active duty, like other naval
menbers on active duty, are subject to the UCMI regardl ess of whether the
of fense was commtted on-base or off base, on-duty or off-duty. This resulted
froma 1987 Suprene Court case, Solorio v. United States, 483 U.U 485; which
did away with a “service-connection” test for establishing jurisdiction over a
servicemenber’s offense. After Solorio. jurisdiction over an offense was based
on the mlitary status of the accused, not on. the circunstances of the offense.
Jurisdiction is established by the enlistment contract or comm ssioning docu-
ment of the accused or, in the case of the Reservist on active duty, by the
call or order to duty.

(b) lnactive Duty. Reservists committing offenses while not on
active duty or IDT do remain subject to crimnal prosecution by state or
federal civil authorities. Though this m sconduct may not be subject to the
UCMJ) for disciplinary action, it is subject to adm nistrative action, includ-
ing separation processing.

(c) Uinalysis. Reservists testing positive for controlled sub-
stances while on IDT, or shortly after entry onto active duty, although in a
duty status and subject to the UCMI during periods of AT, ADT or IDIT, are
consi dered not to be subject to the UCMJ for disciplinary action, wthout any
other corroborating evidence of drug use. The urinalysis test identifies a
met abol i ze of a drug, not the drug itself. Therefore, the wongful drug use,
which is the actual offense, could have occurred at a tine when the Reservist
was not subject to the UCMI. The evidence nust show that the accused was
subject to the UCM) at the tine of the wongful conduct. Only one case, United
States v. Chodara, 29 MJ. 943 (ACMR 1990), has addressed this issue.

1. In Chodara a Reservist's urine sanple tested positive for
the cocaine netabolize |ess than 36 hours after he had entered active duty was
considered insufficient to establish wongful use of cocaine under the UCM.
CreativeIK charging the Reservist with possession would not work in this case
because the person effectively possesses the nmetabolize, not the controlled
subst ance. Moreover, charging possession is not within the intent of the
urinalysis program A charge of incapacitation for duty, another creative
charge, would require separate evidence that the accused was incapacitated.

2. However, though a commander may not be able to successfully
prosecute a Reservist who tests positive for unlawful drug usage while in IDT
status, or shortly after entry on active duty, because of the inability to
prove that the usage occurred while the Reservist was subject to the UCMI,
there is another renedy available. The commander nust process such Reservist,
whet her officer or enlisted, for administrative separation by reason of
m sconduct due to drug usage. See M LPERSMAN 3630620 and OPNAVI NST 5350. 4B,
encl osure (7), appendix C (enlisted separations), and SECNAVI NST 1920. 6A
(officer separations) for guidance.

C. Hol dover in Current Status
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(1) Active Duty. An inactive duty Reservist on actll ve duty (including
AT or ADT) nay be retained on active duty if the Reservist committed an offense
while in that status and the command has taken action towards court-martial,
BUT a Reservist may not be held over for NJP (JAGVAN 0134a).

(2) IDT. An inactive duty Reservist while perfornmng IDT may be
retained in that status for a maxi mum period of 2 working days past the |DT
period if there is probable cause to believe that the Reservist committed an
of fense punishable by death or nore than 10 years confinenment. Approval nust
be obtained to keep the nenber in that status before the | DT period expires
fromthe appropriate Reserve Force commander, area coordinator or any active
duty General Court-Martial Convening Authority (GCMCA) superior in grade to the
requesting officer. Immediate action nust be taken to order the menber to
active duty for trial by court-martial (JAGVAN 0134b).

(3) Pretrial Confinement. Reservists perfornming |DT may be placed in
pretrial confinenent as circunstances of the of fense warrant; however, an order
to active duty nust be approved by the Assistant Secretary of the Navy (Man-
power and Reserve Affairs) (ASN ()IV&RA)) within 2 full working days past the end
of the IDT period (JAGVAN 0134b(2)).

(4) Release from Holdover. A Reservist held over on IDT and ordered to
active duty for the purpose of a trial must be released by the close of busi-
ness 1 full working day after conpletion of disciplinary proceedings, unless
the Reservist was ordered to active duty with Secretarial approval, in which
case the Reservist may be retained on active duty to serve confinement or other
restraint punishnents (JAGVAN O123f).

d. Requests for Involuntary Recall. M LPERSMAN 3420320 and JAGVAN O123e
i ssue procedures and restrictions on recall of inactive duty Reservists for
di sciplinary action.

(1) Only officers exercising Special Court-Mrtial Convening Authority
(SPCMCA) may subnit a request for an order to invol untari/) active duty of an
inactive duty Reservist for disciplinary action. The submitting command may be
the accused’s Reserve command or unit, or the active-duty command or activity
with a judge advocate assigned at which the accused was assigned or present at
the tinme of commission of the offense. In either event, prior consultation
with a judge advocate is required. In addition, consultation with the REDCOM
SJA is strongly encouraged prior to submitting a request. The FJA should al so
be informed in each case.

(2) The request should be addressed to the GCMCA in the chain of
conmand of the accused at the tinme of its subnmission and who is superior in
grade to the submitting officer, %enerally COWAVSURFRESFOR or COVNAVAI RESFOR.
I'f confinement or restriction authority is requested, the ASN (M&RA) nust
approve the request.

(3) The request shall contain the follow ng:

(a) Conplete identity of the accused (grade, full name, social
security nunber, designator);

(b) detailed sunmary of the contenplated charges and specifica-
tions or a copy of the charge sheet, if available (avoid triggering speedy
trial provisions of RCM 707, MCM 1984; i.e., do not prefer charges);

(c) summary of evidence in the case;
(d) facts showing amenability to trial by courts-martial or

i nposition of NJP (facts showi ng accused was subject to UCMI at tine offenses
comm tted);
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(e) mlitary status, unit to which assigned and |ocation, and hone
address of the accused at the tine of submi ssion and at the tine of the
comm ssion of the alleged offense;

(f) where the accused should be ordered to active duty and why, in
the opinion of the requester; and,

(g) whether the accused is in pretrial confinenent, whether the
accused will Dbe placed in pretrial confinement upon being ordered to active
duty, and, if appropriate, whether confinement as a puni shment should be
authori zed and ASN (M&RA) approval obtained.

(4) Delivery of Orders. Involuntary recall orders shall be delivered
in person; by telephone, followed by mailing orders by certified mail, or by
certified mail return receipt requested without prior telephone notice;
generally allowing 30 calendar days before the reporting date. COWNAVRESFCR,
COWAVAI RESFOR, or COWAVSURFRESFOR may issue the orders.

NOTE:  These procedures are general guidelines and are not intended to confer
a legal right or benefit upon the member to whom the orders are directed.

0203. Administrative And Disciplinarv Measures

a. Nonpunitive Measures. COs and Oficers in Charge (O C) are authorized
and expected to use administrative corrective nmeasures to pronote efficiency
and good order and discipline. They generally fall into three areas: Extra

Mlitary Instruction (EM), admnistrative w thholding of privileges, and
nonpunitive censure. These neasures are not punishment for mlitary offenses,
may be oral or witten, and may be used for acts and om ssions which are or are
not offenses under the UCMJ (R C.M 306 and part V, paragraph [g, MM 1984:
JAGVAN 0102) .

(1) EM. EM is instruction in a phase of mlitary duty in which an
individual is deficient, and is intended to correct that deficiency. EM is a
bonafide training technique to inprove efficiency, but it is not to be used as
a substitute for disciplinary action (JAGVAN 0103).

. . (a) The instruction must be logically related to the deficiency for
which it was assigned and should not exceed 2 hours per day.

(b) EM shall not be conducted over a period |onger than necessary
to correct the performance deficiency, should not be conducted on the nenber’s
Sabbath, and will not be used to deprive a nmenber of nornal liberty to which
the nmenber is otherwise entitled.

(c) EM may be conducted at a reasonable time outside normal
wor ki ng hours, but Reservists may not be required to perform EM outside nornal
| DT peri ods.

1. “CQutside nornmal |DT periods” are those days in which a
Reservist is not nornally required to report to the training site for IDT. For
example, if a unit normally trains on the first weekend of the month, a menber
fromthat unit shall not be required to report on successive weekends (i.e.,
second, third) to performthe EM.

2. To maintain jurisdiction, a Reservist performng EM shoul d
either be required to report early for the first IDT period or not be released
from the second IDT period until after the EM has been conpleted. The tine
limtations in paragraph 0103a(1l) (a) shall not be exceeded.

(2) Administrative Wthholding of Privileges. Privileges that may be
temporarily withheld include special Iiberty, exchange of duty, special command
prograns, access to base or ship libraries, base or ship novies, enlisted or
officers’ clubs, commissary and exchange privileges, base parking, and base or

I'1-4
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ship Mrale, Welfare and Recreation (M) events. Deprivation of normal
liberty as a punishment except as authorized under the UCMI is illegal.
Deprivation of normal |iberty may result fromother |awful actions such as

authorized pretrial restraint, deprivation of liberty in a foreign port when
essential to foreign relations of the United States, and the performance of
wor k outside normal duty hours to conplete assignments which are essential to
operational readiness (JAGVAN 0104). The person authorized to withhold a
privilege is the same person that is authorized to grant the privilege.

(3) MNonpunitive Censure. Nonpunitive censure is a mlitary superior’s
criticism of a subordinate’s conduct or performance of duty. This criticism
may be oral or witten. \Wen oral, it often is referred to as a “chewing out;”
when witten, the letter is styled a “nonpunitive letter of caution.” (JAGVAN
0105, RC M 306(c)(2), MM 1984). A sanple nonpunitive letter of caution is
in JAGVAN, appendix A-l-a.

(a) Such letters are private in nature, and copies nmay not be
forwarded to the Chief of Naval Personnel or quoted in or appended to fitness
reports or evaluations, included as enclosures to JAGVAN or other investiga-
tive reports, or otherwise included in the official departnental records of the
recipient. A nonpunitive letter may be included in correspondence forwarding a
menmber’s rebuttal to detachment for cause proceedings, or relief of command, or
a negative endorsenent thereto, if the nemper alleges inadequate counseling or
a failure to warn of deficiencies.

(b) A deficient performance of duty or other facts which led to a
letter of caution being issued can be nmentioned in the recipient’s next fitness
report or enlisted evaluation. In this regard, the requirements of the JAGVAN
are nmet by avoiding any reference to the fact that a nonpunitive letter of
caution was issued.

h. NIP. NJP is a disciplinary procedure authorized under article 15,
UCMJ, known as “Captain’s Mast” in the Navy and “Office Hours” in the Marine
Corps. NJP is an effective and pronpt means of maintaining good order and
di sci pline and pronoting positive behavi or changes without the stigm of a
court-martial conviction. At NJP the COmay inquire into allegations of m nor
of fenses against a nenber of the command, afford the accused a hearing, and
di spose of charges by dismssing themwth or without a warning, inmposing
puni shment, or referring a case to a court-martial. Nornmally, a mnor offense
is an of fense for which the maxi num puni shment woul d not include a dishonor-
abl e di scharge or confinenment |onger than 1 year if tried by General Court-
Martial (GCM, but the determnation of what is a mnor offense is a natter
within the COs judgment (UCMJ, article 15; part V, MM 1984; JAGVAN, chapter
I, part B).

c. Court-Martial. Wen an offense is commtted during an active duty or
I DT period which the CO feels is of such seriousness it should be referred to a
court—martial, and pretrial confinenent is warranted, they should continue the
accused on duty. See paragraph 0102 above. However, prior to any such action,
it is strongly recomended that the CO seek the advice of the conmand | egal
advi sor or SJA

d. Convening Authorities. See appendix B of this publication for a |ist-
ing of CAs in the Naval Reserve
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GUI DELI NES FOR CONDUCTI NG NONJUDI CI AL _PUNI SHVENT

0301. Introduction. While the use of administrative corrective nmeasures are
encouraged, COs will often find it necessary to consider NJP as a neans of

mai ntai ning good order and discipline in the command. NJP is appropriate when
adm ni strative corrective neasures are inadequate because of the nature of the
of fense or the record of the servicenenber, unless it is clear that only trial
by court-martial will neet the needs of justice and discipline. NJP is not a
crimnal trial, inposition of punishnment is not a conviction, and a decision
not to inpose punishment is not an acquittal. The decision to inpose NJP and
the nature of punishnment awarded is a matter solely within the discretion of
the CO No superior may direct a subordinate to inpose a particular form of
NJP or issue regulations, orders, or “guides” which suggest the appropriate

di sposition of particular offenses.

a.  Authority. Any conmmander or CO, including COs of SELRES or VTU units,
may i npose NJP upon officers and enlisted persons of the command (M LPERSMAN
3420320. 2b; JAGWAN O106a). Any conmi ssioned officer designated as an O C by
conpetent authority may only inmpose NJP upon enlisted personnel assigned to the
unit (JAGVAN 0106b). The authority to inpose NJP may not be del egated, except
that a flag or general officer in command may del egate article 15 authority to
a principal assistant with the express prior approval of BUPERS (JAGVAN OLO6C).
Conmander s superior in the chain of command may not limt the authority of a
subordinate to inpose NJP, unless such limtation is approved by SECNAV (JAGVAN
0106e; part V, MCM 1984).

b. Jurisdiction. Wen NJP is inposed, the accused nust be assigned or
attached to the conmand or unit of the officer inposing punishnent. A person
performng tenmporary additional duty nmay be assigned or attached to two units
or commands at the same tine and subject to two NJP authorities. When the
accused is no longer a nenber of the command, the alleged offense and investi-
gation report should be forwarded to conpetent authority in the chain of
command over the accused (JAGVAN 0107; UCMJ, article 15). A CO who believes
their article 15 punishment authority is insufficient for appropriate disposi-
tion of a case may refer the case to a superior commander.

c. Limtations. A COor OCof a unit attached to a Navy ship for duty
should, as a matter of policy, refrain fromexercising NJP power, and all such
matters should be referred to the CO of the ship. The CO of the ship nmay
permt the unit CO to exercise NJP authority, but this is a matter solely
within their personal discretion. This policy does not apply to units which
are enbarked for transportation only. An accused who is attached or enbarked
in a vessel does not have the right to demand trial by court-martial in |lieu of
NJP. NJP may not be inposed nore than 2 years after the date of the offense
(JAGWAN 0108; paragraph 1f(4), part V, MCM 1984).

d. A CO contenplating NJP over a Reservist who has committed an of fense
while subject to the UCM) may inpose NJP at the follow ng times:

(1) The active duty or IDT period when the m sconduct occurred,
(2) the accused' s next active duty or |DT period;
(3) the COs next duty period after the accused’s active duty or IDT
?%sé;eg?ed, if the accused has waived the right to be present at the NJP hear-
(4) after being recalled to active duty for disciplinary action.
e. Both the CO and the member nust be subject to the UCMJ at the time of

i mposition except in the case of a waiver by the menmber, in which case only the
CO need be subject to the UCM.
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0302. Premmst Procedures

a. Prelimnary inguiry. Upon receipt of information of a suspected
offense, the CO of the accused should pronptly determ ne appropriate disposi-
tion. For purely mlitary offenses or mnor offenses, the CO should designate
a qualified, unbiased, detached officer or chief petty officer senior to the
accused to conduct a preI impary inquiry. A JAGWN investigation will not be
convened purely for disciplinary action (RCM 301, 303, 401, MCM 1984,
JAGVAN 0202b) .

(1) The prelimnary inquiry usually is conducted informally. All
avai |l abl e evidence regarding guilt or innocence and extenuation and mtigation
of the offenses should be gathered. Signed, preferably sworn, statenents from
all available witnesses, any real or docunentary evidence regarding the
offenses, accurate conpletion of NAVPERS 1626/7 &Report and Disposition of
O fenses) , and statement with article 31 rights from the accused should be made
part of the prelimnary inquiry (RCM 303, MM 1984).

(2) The Naval Crimnal Investigative Service is the Navy's primary
investigative agency and nust be contacted regardl ng major crimnal offenses,
i.e., offenses punishable by more than 1 year’s confinenent, including the
fol | ow ng:

(a) Sabotage, espionage, subversive activities or defection;
(b) loss, conprom se, |eakage, disclosure of classified material;
(c) ordnance incidents;

- (d) sexual perversion offenses, excluding honosexual matters,
unl ess crimnal;

(e) arson or other willful destruction of government property;

(f) narcotics, dangerous drugs or controlled substance cases (Note:
Normal Naval Crimnal Investigative Service policy is to decline cases
involving small amounts);

thefts of personal property when ordnance, contraband, or
control |l ed substances are involved, where thefts aggregate $500 or nore, or a
series of unresolved personal property thefts are 1nvolved;

(h) death of military personnel, famly menbers, Navy enpl oyees on
Navy or Marine Corps property, when crimnal cause cannot be excluded; and

fers) (i) fire or explosion of questionable origin (SECNAVINST 5520.3A
refers).

Notice. If, after a prelimnary inquiry, the CO determnes that
di sgosrtl on by NJP proceedl ngs is appropriate, the CO shall cause the accused
e notified (JAGVMAN 0109). The status of the accused and the potential use
of the record should be considered in determ ning what notification of rights
formis used:

(1) JAGWN Appendix A-1-b. Applies only in circunmstances when the
accused is attached to or enbarked in a vessel. The record of NJP can be used
in aggravation in the event of a later court—martial conviction for other
of f enses;

(2) JAGVAN Appendix A-1-c. Wen the CO does not intend NJP to be used
in aggravation at a later court-martial or if a personal representative,
civilian or mlitary lawer, was present at mast, in which case the record of
NJP nay be used in aggravation; or
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_ (3) JAGWAN Appendix A-l-d. Wen the COintends to use the record of
NJP in aggravation at a later court-martial (RCM 1001(b) (2), MM 1984,
JAGVAN 0141).

~Cc. Legal Rights. An accused can refuse NJP prior to inposition of
puni shnent, except when attached to or embarked on a vessel (JAGVAN 0109a;
UCMJ, article 15(a)).

NOTE: An accused does not have a right to consult with counsel before an NIP,
but COs are encouraged to permt an accused to consult with a mlitary coun-
sel, subject to availability, delay and operational commtments or mlitary
exigencies. Failure to provide the opportunity to consult with counsel does
not preclude NJP, but precludes use of the NJP result in aggravation at a later
court-martial. Tel ephone conmmunication with a mlitary | awer satisfies the
advice requirement. An Admnistrative Remarks (NAVPERS 1070/613) (page 13)
should docunent that the accused spoke to mlitary counsel.

0303. Procedures For NJP
a. Personal Appearance Requested. Under part V, MCM 1984, the accused

may request a personal appearance before the CO or waive that right. If
personal appearance is requested, the guide issued in the JAGVAN appendi x
A-1-e should be used, but is not mandatory. COs should afford the accused the
followi ng procedural rights in the case of a personal appearance at NIP:

(1) UCMJ, Article 31 Rights. The CO shall informthe accused of their
rights under UCMJ, article 31(b);

(2) lLimted representation. A spokesperson, provided or arranged for
by the accused, shall not be entitled to travel or other expenses. Proceed-
ings need not be delayed to permt their presence, and they may speak for the
accused but not question wtnesses, except at the NJP authority's discretion.
The spokesperson may, but need not be a |awyer;

(3) offenses charged. The accused will be inforned orally or in
witing of information against themrelating to the offenses alleged;

(4) access to evidence. The accused shall be allowed to exam ne
docunents or physical objects relating to the case which the NJP authority has
considered, and on which the authority intends to rely, when decidi ng whether
and how nuch puni shnent to inpose;

(5) matters in defense. The accused may present matters in defense,
extenuation, and mtigation orally and/or in witing.

(6) Wtnesses. The accused may have witnesses present at the hearing,
if their statements will be relevant and they are reasonably available. A
witness is not reasonably available if: The witness requires reinmbursenent by
the United States for any costs of appearing; cannot appear W thout unduly
del aying the proceedings; or, if a mlitary witness, cannot be excused from
other inportant duties;

(7) right to public hearing. The proceeding shall be open to the
public, if requested by the accused, unless the NJP authority determ nes that
the proceedings should be closed for good cause. Mlitary exigencies or
security interests may constitute good cause. The alleged offender may be
permitted to confer privately with the NJP authority on natters of a personal
nature even if the hearing has been declared “open to the public.”

b. Procedure Wiere Personal Apearance Wived. If the right to appear
personal Iy at mast is waived, the accused may submit witten natters to the NJP

authority to consider in deciding whether to inpose punishment. The accused
shall be informed of the right to remain silent and that any matters submitted
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could be used in a trial by court-nmartial. Al though no hearing is required,

the NJP authority may require the accused to be present for their action.

c. Evidence. Mlitary Rules of Evidence (other than privileged comunica-
tions) do not apﬂly_at NJP proceedings. As long as procedural requirements are
met , the NJP authority may consider any relevant natters.

d. ndar f Proof. Proof by which facts nust be established at nmast is
by a “preponderance of the evidence, " rather than “beyond a reasonabl e doubt”
as in a court-nartial. Preponderance of the evidence neans the greater weight
of the evidence. If the NJP authority deternmines that it is nore probable than
not (i.e., 51 percent) that the accused conmtted the offense, the test has
been satisfied.

_ e. Decision. After considering all relevant matters, if the NJP author-
ity concludes that the accused has not committed the offenses as alleged, the
authority shall so inform the accused and termnate the proceedings. [f the
NJP aut hority concludes that the accused commtted one or nore of the alleged
offenses, the authority shall:

(1) So informthe accused;

(2) inform the accused of the punishnent inposed; and

(3) informthe accused of the right to appeal.

0304. NJP_Puni shnments

a.  Maxi num possi bl e puni shnent depends upon the grade of the officer
i nposing the punishment, status of the inposing officer $WGC), status of
the accused (officer/paygrade of enlisted), and nature of the command (vessel/
shore). See appendix C of this publication (paragraph 5, part V, MM 1984,
UCMJ, article 15(b)l JAGVAN 0111, 0112).

b. Lim ion n Reservi nln iv

(1) Punishment lnvolving Restraint on Ljiberty

(a) If inposed on a Reservist performng IDT, restriction my not
extend beyond the nornmal |DT period, but may be carried over to subsequent
periods of IDT or a period of active duty. Exanple: | DT weekends are 15/16
July and 5/6 August. If NJP is inposed on 15 July, an award of 30 cal endar
days restriction would result in restriction actually in effect during |IDT
hours on 15/16 July and 5/6 August, but at no other tines.

(b) If inmposed on a Reservist ordered to active duty for disci-
plinary action, the period of active duty may not be extended for the purpose
of serving any restraint type punishment unless the order to active duty was
approved by ASN (M&RA).

(c) Correctional custody, extra duties and arrest in quarters nay
not be inposed on Reservists performing IDT (JAGVAN 0112).

(2) _Punishrment Involving Forfeitures

(a) Notwithstanding their duty status at the tinme of inposition,
forfeitures as a result of NJP may be inposed to a maxi num of one-half of 1
month's pay for a period of 2 nonths. The “nonth’s pay” refers to the basic
pay authorized for a nenber on active duty of a correspondi ng paygrade and
years in service.

(b) However, when recovering forfeitures it nust be taken into
account that the anmount of “a nonth's pay” to which a Reservist becones _
entitled may be determined only after the end of the training period. If this
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anount is less than the “nmonth’s pay” as defined above, %en only one-half of
the pay accrued for the training actually perfornmed may be recovered.

(c) Forfeitures may be collected from active duty and | DT pay
during subsequent periods of duty. DCDPM part 7, chapters 5 and 6, aﬁplles to
inactive duty Reservists involuntary recalled to active duty for punishment
under UCMJ, article 3(d) and rel eased therefrom before collection of all
forfeitures (JAGVAN 0112b).

c. Effective Dates and Execution of Punishnents (JAGVAN 0113)

(1) Reduct ion and Forfeiture of Pay. These punishments, if unsus-
pended, take effect on the date inposed. |f suspended and |ater vacated, these
puni shments take effect on the date the suspension is vacated. |f, subsequent
to inposition of forfeitures and prior to execution, an accused conmences an
Unaut hori zed Absence (UA), such period will interrupt the service of this
puni shrent and wll be excluded in conputing the service of this punishment.

If forfeitures are inposed, however, while prior forfeitures are still in
effect, the prior punishment will be conpleted before the latter begins to run.
A punishnent reduction may be executed in the accused s absence.

(2) Restraint and Extra Duties. These punishnents, if unsuspended,
take effect when inposed and are executed when served, subject only to the
fol | ow ng:

_ (a) Interruption. If subsequent to the inposition and prior to the
execution of these punishments, an accused commences a UA, the period of
absence shall interrupt the service of the unexecuted portion of these punish-

ments.  Prior NJP punishment involving restraint will normally be interrupted
by subsequent punishnent involving restraint, except that the CO may order that
the earlier punishment be conpleted prior to the execution of the later punish-
ment. Court-nartial sentences will also interrupt the service of NJP involving
restraint. When the judicially ordered punishnent is conpleted, any unexecuted
NJP wi Il be conpl et ed.

(b) Deferment. CO nay defer execution of correctional custody or
confinenment on bread and water or dimnished rations when adequate facilities
are not available, the exigencies of the service requires it, or the accused is
found to be not nedically fit, for a reasonable period of tine, not to exceed
15 days.

(3) Punitive Letters. This punishment takes effect when inmposed. A
punitive letter is inposed when delivered to the offender.

d. Nature of Punishments. For a conplete description of punishments see
pragraph 5c, part V, MCM 1984; JAGVWAN 0111 and 0112.

0305. Suspension. Mtigation, Renm ssion., And Setting Aside

a.  Suspensi on. The CO who inmposes NJP, or a successor in conmand, may,
at any tinme, suspend any part of an unexecuted punishment and may suspend a
reduction in grade or forfeiture, whether or not executed, subject to the
fol | ow ng:

(1) An executed punishnent of reduction or forfeiture of pay may be
suspended only within a period of 4 nonths after the date of execution.

(2) Suspension of a punishment may not be for a period |onger than 6
months from the date of the suspension. Expiration of the current enlistnent
or term of service automatically termnates the period of suspension.

(3) Unless the suspension is sooner vacated, suspended portions of the
puni shment are remtted, without further action, upon the termnation of the
period of suspension.
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(4) Unless otherwise stated, an action suspending a punishnent includes
a condition that the menber not violate any punitive article of the UCMI. The
CO may specify in witing additional conditions of the suspension.

(5) A suspension may be vacated by any NJP authority conpetent to
i npose puni shnent upon the of fender of the kind and anpunt 1nvolved in the
vacation of suspension. vacation of suspension nay only be based on an offense
under the UCMJ (or a violation of any additional witten conditions specified
by the CO committed within the period of suspension. Before a suspension may
be vacated the menber must be notified and given an opportunity to respond
Al though a hearing is not required to vacate a suspension, if the punishment
suspended is of the kind below, the menber should, unless inpracticable, be
provided a hearing

(a) Arrest in quarters for nore than 7 days
(b) correctional custody for nmore than 7 days;
(c) forfeiture of nmore than 7 days’ pay;

(d) reduction in grade from E4 or higher;

(e) extra duties for nore than 14 days; or

(f) restriction for more than 14 days

The hearing requirement includes the opportunity to appear before the-officer
authorized to vacate the suspension of punishnent to present any matters in
defense, extenuation or mtigation of the offense on which the vacation action
is to be based. Vacation of a suspended NJP is not itself NJP. Consequently
addi ti onal NJP punishnment may be inposed for the new of fense upon which the
vacation action is based (paragraph 6, part V, MM 1984)

(6) COs should consider suspending all or part of any punishment
sel ected under article 15, UCMIJ, particularly in the case of first offenders
or when significant extenuating or mitigating natters are present. suspension
provides an incentive to the offender and gives the CO an opportunity to
evaluate the offender during the period of suspension (paragraph 1d(3), part V,
MCM  1984) .

h. Mtigation. Mtigation is a reduction in the quantity or quality of
puni shmrent, its general nature remaining the sane. COs who inposed the NJP, or
a successor in comand, nmay at any time nmitigate any part or amount of the
unexecut ed portion of the punishnment inmposed based upon the offender’s later
good conduct, or when it is determned that the punishment inmposed was dispro-
portionate to the offense. COs nmay also mitigate reduction in grade (whether
executed or unexecuted) to forfeiture of pay, but the anount of the forfeiture
may not be greater than the amount that could have been inposed by the officer
who initially inposed the punishnent. Reduction in grade nay be mitigated to
forfeiture of pay only within 4 nonths after the date of execution. Arrest in
quarters may be nitigated to restriction; confinenent on bread and water or
dimi nished rations to correctional custody; correctional custody or confine-
ment on bread and water or dimnished rations to extra duties or restriction
or both; and extra duties to restriction. However, the mtigated puni shment
may not be for a greater period than the punishment mtigated.

¢. Remssion. Rem ssion is an action whereby any portion of the unexe-
cuted punishment is canceled. COs who inpose NJP or the successor in conmand
may, at any time, remt any part or anount of the unexecuted portion of the
puni shment i nposed based upon the offender’s |ater good conduct or a determ-
nation that the punishnent inmposed was disproportionate to the offense

d. Setting Aside. Setting aside is an action whereby the punishnment or
any part or anount thereof, whether executed or unexecuted, is set aside and
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any property, privileges, or rights affected by the porti'&lofm!'hégg[ﬁmi'shnent
set aside are restored. The CO who inposed the punishnent or a successor in
conmand has the authority to set aside the punishnment, but should do so only
when it is believed under all of the circunstances that the punishnent has
resulted in a clear injustice. Also, the authority to set aside an executed
puni shment should ordinarily be exercised only within a reasonable tinme after
the punishment has been executed. In the absence of unusual circunstances, 4
months is considered reasonable.

e. New CO When a person who has received NJP transfers (including
tenporary additional duty orders) to another command, or returns to the parent
conmand after tenporary additional duty elsewhere, the receiving CO (or OC
and their successor in command may under article 15(d), and the conditions in
paragraphs 0205a through d above, exercise the same powers with respect to the
puni shnent i nposed as exercised by the previous NJP authority, provided the
puni shnent affected is within the authority of the receiving CO to inpose
(JAGVAN 0l 18b).

f. Interruption of Probationary Period. The period of suspension is
interrupted by unauthorized and unexcused absence of the probationer or by
conmencenent of proceedings to vacate. After a period of UA, the period of
suspension would resune as of the date an absence ended. If proceedings to
vacate conclude w thout vacation of the punishment or only a portion of the
puni shnent vacated, the period of suspension resumes as of the date of the
interruption due to initiation of vacation proceedings (JAGVAN 0118c).

g. Vacation of Suspension. The order vacating a suspension nust be issued
withi'n 10 working days of the commencenent of the vacation proceedings. The
decision to vacate a suspension of NJP is not appeal able (JAGVAN 0118d).

0306. P Pr r

a. Postnmast Advice. Immediately followng the inposition of NJP, the CO
shal | advise the menber of their appeal rights, and should ensure that they
receive, understand, and execute the “Accused’s Acknow edgnment of Appeal
Rights” form (see JAGVWAN appendix A-l1-f). See section 0207 hereinafter
regarding appeal rights procedures.

b. Record of Disposition. Followi ng the NJP hearing, the CO should ensure
that all necessary steps are taken to execute punishments which are not
suspended. Proper service record entries should be made. See M LPERSMAN
5030320, and M LPERSMAN appendi x 50-x-18 for conpletion requirements. For all
Reservists performng IDT or on AT or ADT, the results of NJP proceedings are
recorded on a NAVPERS 1070/613 (page 13). For punishnents which affect pay
(e.g., forfeiture, reduction in grade) a certified copy of the page 13 entry
nmust be forwarded to the Defense Finance and Accounting Service C evel and
Center (Code JYD). NAVPERS 1070/607 (Court Merorandum) (page 7) is not to be
used in reporting the results of NJP proceedings for Reservists perfornmng |DT,
AT or ADT (PAYPERSMAN article 90436b(8)).

¢c. As discussed in paragraph 0202b above, the admssibility of the record
of NJP at a subsequent court-martial proceeding as evidence in aggravation
during the sentencing phase may depend upon the availability to the accused of
a lawyer either prior to or during the NJP hearing. Careful preparation of the
page 13 entry will preserve the NJP record for such future use.

d. The “Report and Disposition of Ofenses,” (NAVPERS 1626/7), is designed
for recording the disposition of offenses on a formsuitable for filing in the
unit punishment book (M LPERSMAN 5030500.1 and JAGVAN 0119).

e. Publication of NJP Results. Publication of NJP results is rooted in
the reasonable belief that it serves to deter other nembers fromcommtting
simlar offenses and that it has salutary effects upon the norale of the
conmand. [f the interests of the rehabilitation of the offender, good order,
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ﬁ?gﬁL#Drggg and perceptions of fairness so warrant, COs may publish the

results of NJP cases. Announcenents nmay be made by any or all of the follow ng
met hods:

(1) Plan_of the Day Publication. The name, rate, offense(s), and the
di sposition of the offender may be published in the plan of the day within a
period of 1 month of the inmposition of NJP, or, if the punishment was appeal ed
within 1 nmonth of the date the appeal is denied, provided that the plan of the
day is dissemnated to mlitary personnel only. |f dissenmnated to other than
n}}it;ry personnel, NJP results may be published w thout the nane of the
of f ender.

(2) Bulletin Boards. The name, rate, offense(s), and the disposition
of the offender may be posted within 1 nmonth of the inposition of NJP, or, if
the punishrment is appealed, within 1 nonth of the date the appeal is denied
Such posting may be on conmand bulletin boards for military personnel only. If
bul letin boards are accessible to other than just mlitary personnel, NP
results may be published, but wthout the nane of the offender.

(3) Mrning Quarters. The name, rate, offense(s), and the disposition
of NJP cases may be announced at nmorning quarters within 1 nmonth of the inposi-
tion of NJP or, if the punishment is appealed, within 1 nonth of the date the
appeal is denied.

0307. Appeals From NJP

a. In Ceneral. Any nenber awarded NJP, who considers the punishment to be
unj ust or disproportionate to the offense(s) may appeal through the COto the
next superior exercising GCMCA

h. Who May Act on Appeal. Any appeal from NJP shall, in the absence of
specific direction to the contrary by an officer authorized to convene a GCM
and superior in the chain of command to the officer who inposed the punish-
ment, be forwarded to the area coordinator or to a subordinate comrander
aut hori zed to convene a GCM and designated by the area coordinator for this
pur pose. See OPNAVI NST 5400.24D to identify the area coordinator for your
command. Al so see nessage 06102Z Apr 95.

c. Format of Appeal. Appeals shall be in witing and nust include the
appel l ant’ s reasons for regarding the punishment as unjust or disproportionate

to the offense(s). There are no other bases for an appeal from NJP.

d Tine Linit. An appeal from NJP nust be submitted within 5 days of the
imposition of the punishnent, or the right to appeal shall be waived in the
absence of good cause shown. A nmenber who has appealed may be required to
undergo any puni shnent inposed while the appeal Is pending, except if the
action is not taken on the appeal within 5 days after the appeal is submtted
and if the nember so requests, any unexecuted punishnment involving restraint or
extra duties shall be stayed until action on the appeal is taken

e. Contents of Forwarding Endorsement. The contents of the forwarding
endor senent of the officer who inposed the punishment shall include, as

applicable:

(1) Comments on any assertions of fact contained in the letter of
appeal which the officer 0 inmposed the puni shment considers to be inaccurate
or erroneous;

(2) recitation of any facts concerning the offenses which are not
otherwi se included in the appeal papers. |If such information was brought out
at the mast, the endorsenent should so state, and include any comments in
regard thereto made by the appellant during the hearing. Any other adverse
factual information in the endorsement, unless it recites matters already
issued in official service record entries, should be referred to the appellant
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for coment, if practicable, and the menber should be given an opportunity to
subnit a statement in regard thereto, or state that no statement is desired;

(3) a co%( of the conpleted Report of Disposition of Ofenses, NAVPERS
1626/ 7 (Rev. 12-88), as an enclosure,

(4) copies of all documents and signed statenents which were consid-
ered as evidence at nmst, as enclosures; and

. (5) a copy of the appellant’s record of performance recorded in the
service record, as an enclosure.

f. Legal Review. In acting on an appeal, the reviewing authority is
required to refer certain cases to a Navy Judge Advocate for consideration and
advice. Thus, where the punishment to be reviewed is of the character
described in subparagraphs 0305a(5) (a) through (f) above, the review ng
authority must have the benefit of such |egal advice before acting. on the
appeal. The reviewing authority nay refer any NJP appeal to a Navy Judge
Advocate regardless of the nature of the punishnent. The Navy Judge Advocate
may nmeke further inquiries of the officer who inposed punishnent and/or the
appel lant and any witnesses, and exanine any additional matter deened
necessary (subparagraph 7e, part V, MCM 1984). Thus , the officer who inposed
puni shnent shoul d be prepared to respond and/or nake arrangenents for the
appel I ant and any witnesses to respond to such inquiries as may be forthcom ng
in the course of the appeal.

g. Action By Reviewing Authority

(1) In General. In acting on an appeal, the review ng authority may
exercise the sane powers of suspension, mtigation, remission, and/or setting
aside, as the CO The reviewing authority nmay take such action even if no
appeal has been filed.

(2) Matters Considered. Wien reviewing the action of an officer who
i mposed NJP, the reviewing authority may consider the record of proceedings,
any matters submtted by the menber, any matters considered during the |egal
review, if any, and any other appropriate matters.

(3) Additional Proceedings. The reviewing authority, in acting on an
appeal , may set aside an NJP due to a procedural error that materially
prejudiced a substantial right of the menber, not amounting to a finding of
insufficient evidence to inpose NJP. In such a case, the reviewing authority
may aut horize additional proceedings to be conducted by the officer who
i nposed the NJP, or their successor in command, for the same offense involved
in the original Proceedi ngs. If additional proceedings are held, any punish-
ment inposed shall be no nore severe than that awarded during the initial
proceedi ngs unless other offenses, which occurred subsequent to the date of
the initial NJP, are included in the offenses charged and for which puni shnent
is inposed. A nenber who is not attached to or enbarked on a vessel retains
the right to demand trial by court-martial as to any added offense which
occurred subsequent to the date of the NJP which was set aside (JAGVAN 0117e).

(4) Notification. Upon conpletion of action by the review ng author-
ity, the nenber upon whom puni shnent was inposed shall be pronptly notified of
the result.

0308. Appeals From Punitive Censure (JAGVAN 0114q)

a. The following rules apply to appeals of punitive letters (in addition
to those rules contained in JAGWN 0116 and 0117; paragraph 7, part V, MM
1984):

(1) A copy of the report of the mast shall be provided to the member
upon request except where the interest of national security may be adversely
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Ef%e¥9%ﬁﬁ95A copy shall be made available for use in preparation of a defense
or appeal .

(2) In forwarding an appeal from a punitive letter, the officer who
issued the letter shall attach to the forwardi ng endorsenment on the appeal, a
copy of the punitive letter, and the report of hearing if one was afforded to
the appellant. The appeal shall be forwarded via the chain of conmand to the
superior to whom the appeal is made. The superior to whomthe appeal is nade
may direct additional inquiry or investigation into matters raised by the
appeal if such action is deemed necessary in the interests of justice

(3) Appeals froma punitive letter inposed as NJP shall be forwarded as
specified in paragraph 0307b above

(4) Upon deternmination of the appeal, the superior shall advise the
appel l ant of the action taken via the COwith copies of the action to officers
in the chain of command through whom the appeal was forwarded. The superior
will also return all papers to the CO who-issued the letter.

b. Forwarding Letter to Departnent. Upon denial of any appeal taken, the
| apse of a reasonable time after issuance (see paragraph 0207d above), or upon

receipt of a statement that an appeal is not desired, a copy of the punitive
letter and ot her docunents as may be required by BUPERS together with the
addressee’s statement or a witten declaration that no statement is desired
shall be forwarded via the chain of comrand to BUPERS (Pers-82 for officers and

Pers-83 for enlisted). If the punitive letter is not sustained on appeal, a
copy of the letter shall not be filed in the official record of the nmenber
concer ned. It is the responsibility of the conmand issuing a punitive letter

to assenble and forward at one time all the foregoing documents and to provide
a copy of the forwarding letter for each via addressee

c. Cancellation. Material properly placed in a nenber’'s official record
may not nornally be renmoved therefrom or destroyed (JAGVAN 0114i)

(1) If a factual error or other reasons indicates that a punitive
letter issued under article 15, UCMJ, and filed in the menber’s official record
results in a clear injustice, the CO who inposed the punishment or successor in
conmand nmay cancel or direct cancellation of the punitive ‘letter. In such a
case, cancellation will be acconplished by issuing a second letter to the
menmber concerned announcing the cancellation of the punitive letter and
detailing the reason for cancellation.

(2) If a punitive letter is canceled by superior authority hefore a
copy of the original of such letter has been forwarded to BUPERS, the punitive
letter will not be forwarded and copies of the punitive letter will be renoved
fromall files relating to the menber and destroyed

(3) If the cancellation occurs after the copy of the letter has been
forwarded, a copy of the letter of cancellation shall be forwarded to BUPERS,
and to any other addressees to whom copies of the punitive letter were for-
warded. Upon receipt of the copy of the letter of cancellation, addressees
will ensure that copies of the punitive letter are not filed in or, if already
filed, be removed from the nenber’'s official record and destroyed. The letter
of cancellation likewise will not be filed in the menber’s official records

(4) If the punitive letter is filed inadvertently or by m stake of
fact, such docunent may be renoved by BUPERS. |n other ‘cases, only SECNAV
acting through the Board for Correction of Naval Records (BCNR) nay order
removal of punitive letters and other docunents that are in official records.
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ADM NI STRATI VE SEPARATI ON PROCEDURES

0401. I ntroduction

a.  SECNAVI NST 1910.4A inplenented DoD Directive 1332.14 of 28 January
1982, regarding Enlisted Administrative Separations. The Naval Mlitary
Personnel Manual (M LPERSMAN), chapter 36, also inplemented SECNAVINST 1910.4A
These regul ations are references for enlisted admnistrative separations and
serve as the basis for this material. BUPERS (Pers-83) is the primary point of
contact concerning questions of enlisted performance and separation policy.

Tel ephone nunbers are (703) 614-8222 for information and (703) 614-8245/6 for
status, (DSN 224).

b. Oficer msconduct reporting and separation procedures are beyond the
scope of this outline, but briefly Navy officer m sconduct is reported up the
chain of command under M LPERSMAN 3410100 and officer resignations are submt-
ted under M LPERSMAN 3830340, and officer adm nistrative separation policy per
SECNAVI NST 1920. 6A. BUPERS directs officer boards.

0402. Characterized Separations. Separations are characterized as honorable,
general (under honorable conditions) and O her Than Honorable (OTH) condi -
tions.

a. Honorable. Appropriate when the quality of the menber’'s service has
nostly net acceptable standards of conduct and performance of duty or is
ot herwi se so neritorious that any other characterization would be clearly
i nappropri at e.

h. General. Appropriate when service has been honest and faithful but
significant negative aspects of the member’s conduct outweigh the positive
aspects of the menber’s service record. This characterization is under honor-
able conditions. A menber is eligible for this characterization if during the
?nlI ilstanTnt, i nduction or other service obligation performance and conduct marks

a el ow 1. 0.

c. OIH_ Appropriate when separation is based upon a pattern of adverse
behavi or or one or nore acts that constitute a significant departure fromthe
conduct expected of naval nembers. To be recommended for an OTH di scharge, a
menmber nust be given the opportunity to elect an adm nistrative board unless
the nember is requesting an OTH in lieu of trial by court-nartial under
M LPERSMAN 3630650. A menber may unconditionally waive the right to a board,
counsel, or any other right.

d. Uncharacterized Separations. Two types of separation are not charac-
terized because of the short duration of service (MLPERSMAN 3610200).

(1) Entry level separation may be initiated within the first 180 days
of continuous active duty.

(2) A voided enlistnent or induction occurs where an enlistnent was
effected without the voluntary consent of the person having the capacity to
understand the significance of enlisting.

0403. Procedural Mtters. MLPERSMAN, chapter 36 covers the procedural
requirenments in which the command must be cognizant, to prevent problems wth
adm nistrative processing. The following are some of the requirenents:

a.  The CO or person “acting” must sign all separation discharge recomren—
dations; “By direction” signature is not permtted (M LPERSMAN 3610260. 4).

b. Pending mlitary offenses should be disposed of under the UCMI before
adm nistratively processing a nmenber, except where OTH in lieu of trial by
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court-rrart?al is requested. In this case, the GCCM authority either grants the
request or returns the matter for further action (MLPERSMAN 3630650) .  How

ever, the CO may refer cases to admnistrative boards without a mlitary, state
or federal conviction, or NJP. COs should refer to boards cases of Reservists
where uow jurisdiction does not exist for court-martial or NJP, and state and
federal authorities cannot or will not prosecute. Reservists who test positive
for drugs on urinalysis conducted during |DT, AT, ADT or ADSW may not be sub-
ject to UCM jurisdiction, but may be subject to administrative processing.

c. Processing tinme goals are issued in MLPERSMAN 3610100.6 as foll ows:

(1) By the date of expiration of enlistnment or fulfillment of service
obl i gation;

(2) fifteen working days fromnotification when the COis separation
authority;

(3) thirty working days from notification when Notification or Admnis-
trative Board Procedure (no board convened) is used and the case is forwarded
to BUPERS for final action;

(4) fifty working days fromthe date a command notifies a nmenber of
comencenent of separation processing to separation when a Board is convened;

(5) fifty-five working days from date command notifies a nenmber of
commencenent of separation to date of separation when the SECNAV has final
action on the case.

(6) Al of these processing tines are goals only; they do not create
rights or bars to separation or characterization.

d. Convening authority for an adnministrative board is a COwho is enpow
ered to convene a Special Court-Martial (MLPERSMAN 3610200.1f). COs of SELRES
units do not have Special Court-Martial CA and nay not convene administrative
boards.  The parent comrand to which a nenber is permanently assigned has
primary responsibility for adm nistrative processing. (Refer to appendix B of
this publication for COs with Special Court-Martial CA) Additionally, a nem
ber may be transferred TEMDU to a command with Special Court-Martial convening
authority power for the purpose of separation and/or discipline; the transfer
ring command need only receive approval of the ISIC, and concurrence of the
gai ni ng conmand.

e. Administrative separation processing is mandatory in cases of:
(1) Honosexual conduct (M LPERSVMAN 3630400);
(2) msconduct due to comm ssion of a serious offense (to include
sexual perversion and sexual harassnent). (M LPERSMAN 363. 0600. 1d) (In incest

cases, prelimnary notification to BUPERS (Pers-661/83) is required inmediately
upon discovery. Pers-83 wll initiate processing.);

(3) msconduct due to civilian conviction involving an offense that
resulted in, or had the potential to result in, death or serious bodily injury
(M LPERSMAN 3630600. 1f ) ;

(4) drug abuse (M LPERSMAN 3630620, NAVADM N 018/92 and OPNAVI NST
5350. 4B); and

(5) three tinme failure of Physical Readiness Test (NAVADM N 071/93).
NOTE: Recommend that in any of the above situations carefully consult the

specific references in addition to coordinating with a JAG officer and/or
Pers-83, prior to initiating adm nistrative processing.
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f. A nenber nust be processed for all reasons for which they neet m ninmum
criteria. The Separation Authority will then approve separation for the npst
appropriate reason. \Wenever a nenber meets processing grounds for m sconduct
and any other reason, dual processing is required (M LPERSMAN 3620200.5).

9. A nenber may not be separated for conduct that has been the subject of
judicial proceedings resulting in an acquittal or action having the sane
ef fect, except:

(1) WWen such determination was on a procedural technicality;

(2) when the judicial proceeding was conducted in a state or foreign
court and SECNAV determines separation to be in the best interests of the Navy;
or,

(3) when acquittal was based on lack of mental responsibility in which
case the nmenber would be processed for disability separation, if appropriate
or, if not, separation in the best interests of the service (M LPERSVAN
3610260. 12a)

h.  Conduct in the civilian community of a Reservist not on active duty or
performing IDT may result in OTH characterization only if such conduct directly
affects performance of the menber’s mlitary duties, such as conduct that
results in incarceration, prohibiting a menber fromperformng |DT, or being
mobi lized. Such conduct nmay formthe basis of characterization as General only
i f such conduct has an adverse inpact on the overall effectiveness of the Nava
service, including mlitary norale and efficiency, such as discreditable
i nvol venent with civilian authorities while not on active duty and while wear-
ing the Naval uniform w thout authorization. After evidence is introduced that
the nmenber’s conduct did adversely affect their Naval service, the burden is on
t he nmenber to show such conduct did not adversely affect their Naval service
(M LPERSMAN 3610300. 4c) .

i. A menber being processed for separation who is Fleet Reserve/Retired
list eligible will upon request be allowed to transfer to the Fleet Reserve/
Retired |ist. If transfer results from m sconduct, honobsexual conduct, or
security, the separation authority nust determ ne whether to retire in the
grade held or the next inferior grade (M LPERSMAN 3610260. 10).

. Adverse matter froma prior enlistnent or period of service, such as
NJP or courts—martial, may be considered only when such records woul d have
value in determning whether separation is appropriate (M LPERSMAN 3610260. 11)
Characterization is to be based solely on the menber’s service record during
the current enlistnment or period of service, not on prior enlistments or
periods of service. Activities which took place prior to service may not be
considered on characterization, except in defective enlistment cases
(M LPERSMAN 3610300. 4a) .

k. If a nmenber has had al cohol or drug incidents, OPNAVINST 5350. 4B
requires medical evaluation by a physician or clinical psychologist. Al
al cohol or drug dependent nmenbers shall be offered 30 days inpatient treatnent
via the Veterans Administration before discharge, regardless of the reason for
separation. However, menbers of the Naval Reserve not on active duty have' no
specific right to Veterans Adnministration treatnent incident to processing for
admini strative discharge. A dependency determnation (alcohol or drug) is
therefore not specifically required as part of the admnistrative separation
process (OPNAVINST 5350.4B, to enclosure (7) appendix C).

. If a nmenber is absent without authority after receiving notice of
separation processing, the menmber may be separated. If a nenber is out of
mlitary control because of civil confinenment and civil authorities are
unwi lling to release the nember for the board, a board nay hear the nenber’s
case in their absence following notice to the incarcerated nmenber and any
el ection of rights, and the case may be presented by counsel for the
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respondent w thout the respondent being present (M LPERSMAN 3640200.1c). If
notification of adm nistrative separation proceedi ngs has been initiated
agai nst a nenber of a Reserve conponent not on active duty, the case may be
processed if the nenber has waived a personal appearance: or if the nenber
does not respond to the notice of proceedings on or before the suspense date
provided; or if the menber fails to appear at a hearing w thout good cause
(M LPERSMAN 3640200. 1e).

0404. Basis For Separation. M LPERSVAN 3610100 |ists the grounds upon which
a conmmander may conmence proceedings to separate enlisted personnel fromthe
Navy.  Some of the disciplinary grounds nost frequently used (or which specifi-
cally apply to Reservists) and the M LPERSMAN paragraphs which describe those
grounds are:

a. Honpbsexual Conduct (mLPersMaN 3630400) .
h. Msconduct (M LPERSMAN 3630600).
(1) Mnor disciplinary infractions;

(2) pattern of misconduct (Note: Pattern of msconduct has been
reclassified as two or nore NJP's, courts—martials or civilian convictions
within the current enlistnent);

(3) conm ssion of a serious offense; and
(4) civilian conviction,
c. Drug abuse (M LPERSMAN 3630620).
d. In lieu of trial by court-nartial (M LPERSMAN 3630650).

e. Unsatisfactory participation in the Ready Reserve (M LPERSVMAN 3630800)
(see al soBUPERSI NST 1001. 39B).

0405. Notification Procedure (M LPERSMAN 3640200.4). This process is used
when an OTH discharge is not authorized; or even when an OTH is authorized; but
the offense, or the circunstances surrounding the of fense are such that an OTH
is not desired by the processing command. Menbers who have 6 or nore years of
total active and Reserve service nay elect an administrative board when being
processed by notification procedures unless the reason is for Best Interest of
t he Servi ce. (Note: Notification procedures are NOT authorized for cases
requiring mandatory separation; see paragraph 0403e above.)

a. Notification Procedure Proposed Action. The witten notice to the
respondent shall include nmatters per M LPERSMAN 3640200. 5.

h. Counsel Rights (MLPERSMAN 3640200.3c). A respondent has an absol ute
right to be represented by counsel, certified under UCMI, article 27b. |If a
respondent, in witing, declines counsel, a nonlawer counsel may be appointed.
The respondent may also consult with civilian counsel retained at their own
expense.

c. Statement. A respondent has the right to present an oral or witten
statenent to the CA

d. Response Tinme. The respondent shall be provided a nminimum of 2 working
days to respond to the notice, or 30 days if the nmenber is in civil confinenent
or a Reservist not on active duty. Service may be acconplished by mail. An
extension may be granted upon a timely showi ng of good cause.

e. The Statenment of Awareness for Notification Procedure is shown in
M LPERSMAN 3640200. 6.
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0406. Administrative Board Procedure. The Admi ni strativng%g%dl Sr)(cs)cedure
(M LPERSMAN 3640200) must be used if the proposed separation ground is one of
the basis requiring mandatory processing (or a case of separation in lieu of
trial by court-martial). A nenber with 6 or nore years total active and
Resera/e mlitary service may also request a Board under the Notification
Procedure.

~a. Admnistrative Board Procedure Notice. The nmenber shall be notified in
witing by the CO of matters set out in M LPERSVAN 3640200.

h. Counsel Rights (MLPERSMAN 3640200.3). A resgondent has the sane right
to counsel as prescribed for Notification Procedures before electing or waiving
any rights. If a board is requested, the respondent shall be represent ed by
qual i fied counsel appointed by the CA or by individual counsel of the respon-
dent’s own choice if that. counsel is determned to be reasonably available.

The respondent shall have the right to consult with civilian counsel of their
own choice and may be represented at the hearing by that counsel or any other
civilian counsel at their own expense. Nonlawyer counsel may represent a
respondent before an admnistrative board if the respondent expressly declines,
in witing, appointnment of a qualified counsel and requests a specific

nonl awyer counsel .

c. Response (M LPERSMAN 3640200.4). The respondent shall be provided a
reasonable time, not less than 2 working days to respond to the notice. An
extension may be granted upon a timely showing of good cause. The election as
to each right shall be recorded and signed by the respondent and counsel.

d. The respondent will execute a statement of awareness as shown in
M LPERSMAN 3640200. 6.

e. Waiver. If the right to an adm nistrative board is waived, the case
shall be forwarded to the separation authority who will direct retention,
separation, or suspended separation.

f. Board Conposition (M LPERSMAN 3640350.1b). Admi nistrative boards

consi st of three or nmore Regul ar or Reserve officers or enlisted personnel E7
or above (not frocked) and senior to the respondent; at |east one of whom nust
be in the grade of 04 or higher. (Note:  The senior nember may be any 04 or
above, either active duty or Reserve, including SELRES, and may be from either
the line or staff comunity.) A majority of the board shall be conm ssioned or
warrant officers. \Were the respondent is a Reservist, at |east one menber of
the Board shall be a Reserve conm ssioned officer, and all menbers shall be
senior to the respondent (see appendix D of this publication). Additionally,

if the characterization of service as an OTH i s possible and the respondent is
a Reservist, all menbers of the board shall be conmi ssioned officers and senior
to the respondent. The appointing letter for the Board is per M LPERSVAN
3640350. 1b(1) (h) (refer to mvLpersvan 3640350. 1b(1) (c) when required board
metiers are not available at the processing comand).

Recorder (M LPERSMAN 3640350). The CA shall detail a nonvoting

recorder. The recorder’s duties include clerical and prelimnary preparation
as well as presentation to the Board in an inmpartial manner of all available
informati on concerning the respondent. The recorder also prepares the report
of the Board which, together wth all papers, is forwarded to the separation
authority. COs and executive officers of respondents are not eligible to
serve.

h. Reporter. A reporter need not be appointed. But if wtnesses are
expected to testify, a reporter is recomrended.

i. Legal Advisor (MLPERSMAN 3640350.1b(2)). At the CAs discretion, a
nonvoting legal advisor who is a judge advocate certified under article 27(Db),
UCMJ, nmay be appointed to the admnistrative board. |f appointed, the |egal
advi sor shall rule finally on all matters of procedure, evidence and
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chal | enges, except challenges to themselves. A legal advisor shall not be
junior to or in the same chain of command as any board nember.

j. Hearing Procedure (M LPERSMAN 3640450.4). An administrative board
functions as an admnistrative rather than a judicial body; consequently, the
rules of evidence applicable at court-martial do not apply. Oher than article
31 UCMJ limitations, the board should consider any conpetent evidence which is
relevant and material in the case. A Privacy Act statement per SECNAVI NST
5211.5D nust be provided whenever personal information is solicited.

k. Wtness Requests [M LPERSMAN 3640350.3c(1)). The respondent may
request attendance of witnesses at the hearing. |If production of a wtness
will require expenditure of funds by the CA, the witten request for the
attendance of a witness shall also contain the following: A synopsis of the
testinmony that the witness is expected to give, an explanation of the rele-
vance of such testinony to the issues of separation or characterization, and an
expl anation as to why witten or recorded testimny would not be sufficient to
provide for a fair determnation.

|. Board Decisions (MLPERSVMAN 3640350.5). The Board shall determne its

findings and recommendations in closed session. The Board nust nake findings
of fact relating to reasons for processing; recomendations as to retention or
separation; and if the Board recommends separation, it nay recommend that the
separation be suspended. If separation is recommended, the Board nust State
the basis therefor, as well as the reconmended characterization. The Board
report formis in MLPERSVAN 3640350. 7.

m Record of Proceedings. The record shall be in summarized form unless
the CA or separation authority directs that a verbatim transcript be kept. The
findings and reconmendations of the Board shall be verbatim The record, which
is authenticated by the President, is forwarded together with all exhibits and
the Board s report to the CA who notes concurrence or nonconcurrence in a
letter of transmttal. See M LPERSVAN 3640350.6 for record of proceedings
subm ssion requirenents. It is not necessary for counsel for the respondent or
respondent, if not represented, to review the record of proceedings and all
supporting docurmentation before forwarding to BUPERS. A statenent of deficien-
cies can be submitted separately via the CA to BUPERS.

n. Suspension of Separation (ML PERSMAN 3610260.14). Except when prohib-
ited by the MLPERSMAN, a separation may be suspended by BUPERS or hi gher

authority for a specified period of not more than 12 nmonths, if the circum
stances of the case indicate a reasonable |ikelihood of rehabilitation.

0407. Separation Authority

a. Special Court-Mrtial Convening Authorities (SPCMCA). The SPCMCA nay
effect the separation of the respondent in the follow ng circumstances:

(1) Any mandatory processing case (except cases involving honpsexual
conduct) where a board was held and the board reconmmrended an Honorabl e,
Ceneral, or Entry Level Separation (ELS) discharge. (Note:  The SPCMCA nmay not
effect separation in a nmandatory processing case in which the respondent has
wai ved the board hearing unless it is a weight control failure case.)

(2) The several niscellaneous, nonm sconduct, basis for separation in
M LPERSMAN 3620200.1 through 3620200. 16.

(3) Cases involving msconduct that do not require mandatory processing
in which the notification procedures were used (see paragraph 0405 above) or
when a board was held AND the board recommended an Honorable, General, or ELS
di schar ge.

(4) When a nmenber has requested an OTH in lieu of trial by court-
martial AND the sole basis of the request is an UA of 30 days or nore.
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h. GOMCA. The GCMCA may effect the separation of the respondent in the
foll owi ng circunstances:

(1) Al mandatory processing cases (except cases involving honmosexual
conduct and weight control failure) in which the respondent has wai ved their
board, or when a board was held and the board recomended retention or separa-
tion with an OTH

(2) Al other cases involving msconduct in which a board was held and
the board reconmended separation with an OTH

(3) Vhen a nenber has requested an OTH in lieu of trial by court-
martial (except cases in which the request is based on either honpbsexual
conduct or UA for 30 days or nore).

(4) Al cases involving defective enlistment and inductions, except
when th)e processing conmand i s reconmendi ng retention of the menber (M LPERSMAN
3630100) .

(5) Al cases involving unsatisfactory participation in the Ready
Reserves (M LPERSMAN 3630800).

c. BUPERS. The Bureau nust effect the separation of the respondent in the
fol | owi ng circumstances:

(1) Al cases involving honpbsexual conduct.

(2) Defective enlistment and inductions when the processing comand
reconmends wai ver of the processing and retention of the menber.

(3) Al msconduct cases when the respondent has a Physical Eval uation
Board (PEB) conpleted or pending.

_ (4 Any case when the respondent has 18 years or nore active duty
servi ce.

(5) M scel | aneous; conscientious objections (MLPERSMAN 1860120), and
sel ected changes in service obligations (MLPERSMAN 3620100.1a, and
3620100. 1b) .

d. Secretary of the Navy (SECNAV). The Bureau nust effect the separation
of the respondent in the follow ng circunstances:

(1) Any case involving separation in the best interest of the Navy
(M LPERSMAN 3620270) .

(2) Disability (3620270).

(3) All cases involving Reservists who are within 2 years of eligibil-
ity for retired or retainer pay.

(4) Al cases when the sole basis for processing is a SPCM GCM convi c-
tion that did not result in a punitive discharge, AND the processing conmand
recommended an OTH.

(5) Al'l msconduct cases based solelv on civil conviction(s) when the
final action on appeal has not been taken (unless the menber requests separa-
tion prior to the final action on appeal.

0408. After Action Reporting (M LPERSMAN 3640700.9 and 3640200.11. \en

processing of a menber for administrative separation has been conpleted, COs
are authorized to submt the case to the separation authority by message for
final action, except where the nember’s case has been heard by an adm nistra-
tive board, or the COis the separation authority. Due to the limtations of
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the nessage format, commands processi ng USNR-R nenbers, and nenbers being
processed “In the Best Interest of the Service,” are not authorized to subnmit
cases via nessage and nust use the transmttal letter format (M LPERSVAN
3640200. 9) . Message submissions are to be transmtted by routine precedence.
When an adm ni strative separation case is submitted by nessage, the supporting
docunents required to conplete the package should be forwarded to BUPERS within
15 working days after the message is sent.

0409. Naval Discharge Review Board. The Naval Discharge Review Board was
establ i shed under 10 U S. C., section 1553 (1982) and operates under SECNAVI NST
5420.174c (M LPERSMAN 5040200.2). The Board consists of five menber panels of
active duty Navy and Marine Corps officers in the grade of 04 or higher. The
Board panels neet regularly in Washington, and travel periodically to other
areas within the continental United States. Upon request, the Board has the
authority to review discharges and to upgrade the characterization of service.

0410. Board For Correction of Naval Records (BCNR). The BCNR was established
under 10 U.S.C., section 1552 (1982) (M LPERSMAN 5040200.3). Inplenenting
regul ations are contained in Title 32, Code of Federal Regulations. The Board
consists of at least three civilian nenbers and considers all applications
properly before it to determne the existence-of an error o-r injustice in a
naval record and makes appropriate reconmendations to SECNAV.
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0501. Introduction. “Zero Tolerance” for drug abuse is the Navy policy and

applies to Reservists. Mandatory processing for admnistrative separation
applies to all hands, officer and enlisted, for the first offense. SECNAVI NST
5300. 28B, OPNAVI NST 5350. 4B, COWAVRESFORI NSTs 5350. 4E and 5350.7, M LPERSVAN
3630620.

0502. UWses O Winalysis. Depending upon how the sanple was obtained, a posi-
tive urinalysis test may be used for a number of different purposes. It is
inmportant to recognize when, and under what circunstances, a conmmand nay
conduct a urinalysis (see appendix E of this publication).

0503. Types O Tests And Authority To Conduct

a. Search and Seizure

(1) Tests Conducted with Member's Consent. Menbers suspected of having
unlawful Iy 'used drugs may be requested to consent to urinalysis testing. Prior
to requesting consent, the menber should be advised that they may decline to
provide the sanple. Wile not a requirenent, it is an inportant consideration
In establishing that the consent was voluntary. Article 31(b), UCMIJ, warnings
are not necessary if no other questioning of the menber takes place.

(2) Probable Cause Tests, If the nmenber refuses to provide a sanple
and there is probable cause to believe that the nmenber has commtted a drug

of fense and that a urinalysis test will provide evidence of that offense, the
menber’s CO should order a probable cause test. See MRE. 312(d) and 315, MM
(1984).

h. lnspections. Commands may order urinalysis inspections as they do
other inspections to determ ne and ensure the security, mlitary fitness, and
good order and discipline of the cormmand. Conmanders nay not order urinalysis
I nspections for the primary purpose of obtaining evidence for trial by courts-
martial or for other disciplinary purposes. However, results of an inspection
urinalysis, properly conducted, nay be used for any purpose.

(1) Selection of nenbers for urinalysis inspections authorized by
commanders, Cos, and O Cs may include the follow ng:

(a) Random Selection of Individual Menbers fromthe Entire Unit, or
Alternatively, fromany ldentifiable Segnent or Class of Unit. An identifiable
segnent includes a department, division, workcenter, watch section, barracks,
or all personnel reporting on-board in the last 30 days. Such testing progranms
shoul d be crafted so that all service nmenbers have an equal chance of being
sel ected throughout the testing period.

(b) Unit Sweeps. This is urinalysis testing of an entire unit or
the selection, random or otherw se, of an entire subunit or other identifiable
segment of a command; e.g., an entire division, department, watch section, all
personnel in a specific paygrade, all personnel returning from UA

(c) All wunit testing is subject to quota limts. Each unit may
only submt sanples to the Navy Drug Screening Laboratory of a maxi mum of 20
percent of its assigned personnel or 200 sanples whichever is |ess.

(2) Service-Directed Testing. Service-directed testing is nerely
testing directed by SECNAV or CNO

c. Fitness for Duty Testing. Categories for fitness for duty testing are
described below.  This category of urinalysis testing covers all testing not
covered by paragraphs 0503a and 0503b above.
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(1) Commnd-Directed Tests. These tests are ordered whenever a
nmenber’s conduct or behavior gives rise to a suspicion of drug abuse and a
urinalysis test has not been conducted on a consensual or probable cause basis;
e.g., the nmenber reports to work under the influence or returns from UA

(2) AfterCare and Surveillance Testing. This testing is periodic test-
ing of identified drug abusers. AfterCare testing applies to those menbers
participating in a rehabilitation program  Surveillance testing applies to
those menbers who do not participate in a rehabilitation program

(3) Evaluation Testing. This testing takes place when a conmander
doubts a menber is guilty of drug abuse followi ng a | aboratory-confirned
urinalysis result. This testing may be conducted from2 to 6 nonths but for no
more than two sanples per week for 8 weeks.

(4) Physician-Directed Tests. These tests may be in connection with a
conpetence for duty exam nation or any other medical exam nation based on a
conmmand referral. It does not include tests ordered by a physician for nedical
di agnostic purposes.

(5) Safety Investigation Testing. A COor an Investigating officer
(10 may order a urinalysis test in connection with any formally convened
m shap or safety investigation. Results may not be used for any punitive or
adm ni strative action against the menber.

d. Medical Purpose Testing. This is testing for the purpose of assisting
in nmedical treatment of the menber.

0504. Policy as to Reservist

a. Reservists performing IDT, IDIT, or in an AT or ADT status, who test
positive for controlled substances shortly after entry into a duty status,
al though subject to the UCMI at that time, are not subject to disciplinary
action wthout other corroborating evidence to show the drug was used while in
such duty status. The urinalysis test identifies a netabolize of a dru? not
the drug itself. In other words, the wongful drug use, which is the offense,
could have occurred prior to the time the menber became subject to the UCM.

h. Although not subject to disciplinary action, a Reservist who tests
positive for a controlled substance should be adm nistratively processed for
drug abuse using Admnistrative Board procedures.
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JAG MANUAL | NVESTI GATI ONS

0601. | ntroduction. JAGVAN, change 2, made substantial changes to the way
JAGWAN investigations are to be conducted, routed, and namintained. This change
gives local commanders control over the investigative process and is expected to
generate fewer investigations. Comranders can now take the nost appropriate
approach to each investigation. Only certain investigations will be forwarded
to JAG The GCMCA or CAwill nmintain and rel ease investigations rather than
JAG Many investigations will be nmaintained by the CA.  Change 2 becane
effective 1 Cctober 1995. The period 1 July 1995 through 30 Septenber 1995 was
an interimperiod in which either the old or the newrules could be used.

0602. Prelimnary Inquiry. A prelimpary inquiry is conducted for all inci-
dents potentially warranting an investigation (JAGVAN 0204a). This inquiry wll
deternmine whether additional investigation is warranted. It also gives commands

flexibility, enabling themto respond rapidly to an incident. No particular
format is required, but the CA nmy choose that it be in witing. Any evidence
gat hered should be preserved for the 10 (JAGVAN 0204e). The prelimnary inquiry
should normally be completed in 3 working days (JAGVAN 0204f). In many cases
the prelimnary inquiry is all that a comand need do.

0603. Three Types of Administrative lnvestigations. I nvestigations are divided
into three categories: Conmand investigations; litigation report investiga-
tions; and courts and boards of inquiry. The subject matter and facts of the
investigation will dictate the routing. Only those commands whose endorsements
wi || add value may conduct a review and endorse the investigation.

a. Command lnvestigations. A command investigation should be used to
investigate incidents of primary interest to the command; e.g., nost death
cases, flooded conpartnents, some injury cases (JAGWAN 0209a). The CA may
determne to retain the investigation if it is of no interest to anyone outside
the command (JAGMAN 0209g). If the CA determines to forward the investigation,
it shall be forwarded to the Area Coordinator (AC) unless otherw se directed by
COWAVSURFRESFOR or COWNAVAI RESFOR.  Only the followi ng types of investigations
shall be forwarded to COMNAVSURFRESFOR or COWNAVAI RESFOR:

(1) Incidents involving officers;
(2) lost, missing, or stolen property in excess of $1,000;

(3) security violations; and
(4) all training incidents.

b. Litigation-Report investigations. Litigation-report investigations
docurent incidents that may lead to clains or civil litigation for or against
the Department of the Navy (DON) or the United States (JAGWAN 0210a). The CA
wi || contact the supervisory REDCOM s SJA for a prelimnary determ nation as to
whether a litigation-report investigation is necessary. IT it is necessary the
REDCOM SJA (after consultation with the servicing NLSO will assign a judge
advocate near the local command for assistance. The convening order will then
detail that judge advocate to suvervise the 10  The judge advocate is not the
IO (JAGVAN 0210b., 0210c). In the case of all environmental incidents; e.g.,
oil spills, “midnight dunping,” the CA will contact COMNAVRESFOR FJA (N003), DSN
678-5303 or commercial (504) 678-5303.

(1) Normally, the investigation should not contain any signed or sworn
statements from witnesses, as they are subject to discovery by opposing parties.
Rather, wtness statenents should be sunmmarized in memo form signed by the 10
and included as an enclosure to the investigative report (JAGVAN 0210e(1)).
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(2) The IO wll not state any opinions or recommendations in the inves-
tigative report without the direction to do so by the judge advocate supervising
the investigation (JAGVAN 0210e(2)).

(3) The investigative report shall be marked “FOR OFFICIAL USE ONLY:
LI TI GATI ON ATTORNEY WORK PRODUCT" (JAGVAN 0210e(3)). The CA shall forward the
investigative report via the AC to QJAG (Code 33) (JAGVAN Q21(9(2)).

c. Courts and Boards of Inquiry. These types of investigations are used to
i nvestigate najor incidents which include nultiple deaths, substantial property
| oss, or significant damage to the environnment. These investigations use a
hearing procedure (JAGWAN 0211a). The following is a conposition of a court/
board of inquiry.

(1) A court of inquiry consists of at |east three comm ssioned officers
and a legal counsel (JAGVAN 0Z11b(2)).

(2) A board of inquiry consists of one or more conmi ssioned officers and
a legal counsel (JAGVAN 0211c(2)).

(3) Aca in acourt or board of inquiry matter, shall review the report
and either endorse it or return it for further investigation. In the endorse-
ment the CA may approve, disapprove, nodify, or add to the findings of fact,
opi nions, and recomendations. The cashall also state the corrective action to
be taken, if any (JAGVAN 0211j(1)). The CA shall forward the original investi-
gation to the AC via all superior commanders who have a direct official interest
in the recorded facts (JAGVAN 0211j (2)).

0604. Special Mitters

a. Line of Duty (LOD)/M sconduct. JAGVAN, change 2, has not changed when
an LOD determination is required. An LCD will require a prelimnary inquiry. A
menber is presuned to be in the LOD and the injury not due to m sconduct unless
contrary findings are made (JAGVAN 0221a). Wth respect to Reservists, a CA
must issue “interini LOD determinations within 7 days of being notified that a
Reservist not on the active duty list has an incapacitating injury or illness
incurred or aggravated while on AT, ADT, or performing IDT or IDIT, or travel to
or _from such duty (JAGVAN 0232). NAVJAG 5800/ 15, previously used to document
injuries which are LOD has been elimnated. The procedure now required is to
docurment the injury in the nmenber's nedical record only (JAGVAN 0230c).

h. Drunk Driving. A new provision based upon article 111, UCMJ, has been
added to the JAGWAN.  Section 0227b(1) sets forth the presunption that the
menber is impaired if the BAC is .10 percent or greater.

c. Death Cases (JAGWN 0234). If there is no mlitary connection to the
death, an investigation is not required. Sinply obtain the civilian report and
maintain it on file. \Wen an investigation is necessary, to enhance the inves—
tigation process in cases where the propriety of a deceased nenber’s conduct is
questioned (including apparent suicide cases) the CA may have the report
reviewed by an individual. out of the chain of command and unfamiliar with the
investigation (JAGVAN 023%9a). It is inportant to renember that death cases
always require sensitive handling, as the ultinate viewers of the report are the
victims famly nembers. Gieving famly nenbers want the facts, but are also
coping with the death of a loved one. VWhile the investigation requires the
facts, specul ation and innuendos adds nothing to the investigation report as to
how the death occurred and will |ikely have an adverse inpact on the famly and
shoul d be avoi ded.

d. Reservists. JAGVAN 0253 addresses the investigation of incidents
involving injury to or death of a Reservist that occurred during AT, ADT, |DT,
IDTT or that occured while traveling directly to or from places where members
are performing or have perfornmed such duty. In every case, an investigation
shoul d be conducted. The AC has the responsibility to ensure that such inves-
tigations are conducted.

VI-2
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COVPLAI NT OF WWRONGS

0701. |ntroduction. Article 1150, U S. Navy Regulations, 1990, as anended

sets forth the policies and procedures which govern the 'subnission, investiga-
tion and resolution of any grievance of a nenber of the naval service against
any senior. Article 138, UCMI, and JAGVAN chapter 3, provide the statutory
Provi si ons and secretarlal regul ati ons governing the subm ssion, investigation
and resolution of conplaints of wong against . UCM article 138 and JAGVAN
chapter 3 also apply to article 1150 conplaints

0702. Policy. DONs policy is to resolve the conplaints of wong at the | owest
| evel of command. The wong nmay consist of either action or inaction by the
respondent that affects the conplainant directly or personally. The follow ng
conmpl aints are not cognizabl e:

a. Acts affecting the conplainant, but neither initiated nor ratified by
t he respondent;

b. acts that are not final
c. general policies of DoD and DON;
d. requests seeking disciplinary action against another:

e. decisions or procedures of the GCMCA involving an article 138 conplaint,
except for failure to forward the conplaint;

f. collateral attacks on NJP, court-nmartial, or admnistrative discharge
procedures; and

g. relief for cause proceedings and decisions.
0703. Jurisdiction

a. Conplainant. The conplainant nmust be a menmber of the armed forces on
active duty when the conplaint is submtted, or a Reservist during periods of
ADT or tenporary active duty, or an inactive duty Reservist alleging a wong by
a CO acting in an official capacity.

h. Respondent. Any superior nmay be the respondent to a conplaint of
wongs. Article 138 applies to the CO of the conplainant. Article 1150 applies
to a person who is superior in rank or command to the conplainant.

¢c. Reassignment of Parties. Reassignnent of either the conplainant or the
respondent prior to the filing of the conplaint does not prevent the processing
of the conpl aint. If the respondent at the tine of the alleged wong detaches
prior to the submission of the conplaint, the conplaint will be forwarded to the
officer who was the GCMCA over such respondent at the tine of the alleged wong

or to the officer’s successor in command. If a conplainant has detached prior
to the submission of a conplaint, it will be forwarded via the conplainant’s new
CO to the GCMCA over the respondent. If both the respondent and the conpl ai nant

have detached prior to subm ssion of the conplaint, the conplaint will be for-
warded to the officer who was the GCMCA over the respondent at the tine of the
alleged wong, or to that officer’s successor in command via the conplainant’s
new CO In all cases, the conplaint will be forwarded to the GCMCA via the

respondent .

d. GCMCA. The first flag officer in the respondent’s chain of comnmand has
the responsibility to examne a conplaint, take action thereon, and forward a
report of proceedings consisting of a statenment of findings and the reasons
t herefor. The first flag officer may or may not be the GCMCA over the respon-
dent.
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0704. Procedure

a. Time Linmtations. A conplaint nust be submtted within a reasonabl e
tine after the occurrence of the alleged wong. In the absence of unusual
circunstances, a conplaint initiated more than 90 days after discovery by the
conpl ainant of the alleged wong may be considered untinely.

h. COs Action. A COnust be afforded an opportunity to redress a wong
prior to filing a conplaint under article 138.

c. Formof Conplaint. The formin JAGVMAN, chapter 3, appendix A-3-a nust
be used.

d.  Routing. The formis sent to the GCMCA, via the chain of conmand,
including the respondent.. Endorsenments by intermedi ate superiors not conpleted
within 10 working days of the receipt of the conplaint should contain an
expl anation for the delay.

e. Opportunity to Rebut. The conplainant shall have a reasonable period to
rebut adverse natter included in any endorsenents to the conplaint or devel oped
by GCMCA inquiries. See JAGVAN, chapter 3, appendix A-3-c.

f. Wthdrawal of Conplaint. A conplainant may withdraw their conplaint at
any time. The withdrawal nust be made In witing and signed by the conplainant.

g. Forwarding. Al conplaints nust be forwarded to SECNAV, including those
resolved at |ower |evels.

VII-2
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RECURRI NG SENSI T1 VE | SSUES

0801. Sexual Harassnent

a. ln General. The Navy's policy prohibiting sexual harassnment is very
clear (see SECNAVINST 5300.26B; article 1166, U S. Navy Regulations, 1990)

b. Policy. No menber of DON shall:
(1) Commit sexual harassment;

(2) take reprisal against anyone who reports sexual harassment;
(3) knowingly nake a false report of sexual harassnent; or,

(4) while in a supervisory or command position, condone or ignore
sexual harassnent.

_ c. Definition. Sexual harassment is a formof gender discrimnation that
i nvol ves unwel comed sexual advances, requests for sexual favors, and other
verbal or physical conduct of a sexual nature when

(1) Submission to or rejection of such conduct is nmde either explic-
itly or inplicitly a termor condition of a person’s job, pay, or career; or

(2) submission to or rejection of such conduct by a person is used as a
basis for career or enploynment decisions affecting that person; or

(3) such conduct interferes with an individual’s performance or creates
an intimdating, hostile, or offensive environnment.

(4) Any person in a supervisory or command position who uses or con-
dones inmplicit or explicit sexual behavior to control, influence: or affect the
career, pay, or job of a mlitary nmenber or civilian enployee is engaging in
sexual harassment. Simlarly, any mlitary nmenber or civilian enpl oyee who
makes del i berate or repeated unwel cone verbal comments, gestures, or physica
contact of a sexual nature is also engaging in sexual harassnent.

d. Investigation. NAVOP 028/94 sets standards for timely processing of
conplaints. Investigations shall commence within 3 days, preferably 1 working
day. The accuser shall be notified of the investigation on the sanme day it
begins. The accuser shall be advised to tell the COimmediately if there are
reprisals. Resol ution of the investigation shall be conpleted within 14 days
after commencenent for active duty members and 60 days for SELRES.  “Resol u-
tion” means conpleting the investigation, determning the validity of charges
hol ding NJP, referring charges to court-martial, and notifying the accused and
accuser of the command's decision. If a CO cannot meet any of these tine
standards, an Operation Report (OPREP) is required (or a Situation Report
(SITREP) if OPREP has been previously submtted). A SITREP is required every
14 days until resolution

e. Reports. Reports are filed via the chain of command wi th COWAVRESFOR
NO09B). SELRES units file via the supporting Naval Reserve Activity (NRA).
| Naval Reserve commands shall submt a report of discrimnation/sexua
harassment within 30 days of an incident except on the incidents resolved
informally. Quarterly reports are required for cases which remain open for
more than 90 days. The initial command continues to file reports even if the
accused is transferred

f. Discplinary Action. Sexual harassment is a violation of the UCMI,
articles 92 and 93, and may constitute an assault and battery in violation of
uow, article 128, and nay al so constitute indecent acts/liberty in violation
of UCMJ, article 134. Such violations may be di sposed of through NJP or court-
martial, depending upon the seriousness of the violation.
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g. g§%1n|strat|ye Separation. Processing for adnministrative separation is
mandatory for the first substantiated incident of sexual harassnment 1nvolving

_ (1) Actions, threats, or attenpts to influence another’s career or job
in exchange for sexual favors; or

(2) physical contact of a sexual nature which, if charged as a UCM
violation, authorizes a punitive discharge

0802. FEraternization

UCMJ, article 134; article 1165, U S. Navy Regul ations, 1990, and
CPNAVINST 5370. 2A proh|b|t per sonal relatlonshlps between officer and enlisted
menbers that are unduly famliar and that do not respect differences in rank and
grade. Such relationships are inappropriate and run counter to |ong-standing
custons and tradition of the naval service. Simlar relationships that are
unduly famliar between officers or between enlisted nenbers of different rank
or grade may also be prejudicial to good order and discipline or of a nature to
bring discredit on the naval service and are prohibited. Commanders are
expected to take admnistrative and disciplinary action as necessary to correct
such inappropriate behavior.

h.  Commanders contenplating disciplinary action in this regard are encour-
aged to seek |l egal counsel fromtheir REDCOM SJA or servicing NLSO (or TSO), per
chapter | of this publication.

0803. Honpsexuality

a. A person’s sexual orientation is considered a personal and private
matter, and is not a bar to service entry or continued service unless manifested
by homosexual conduct. No one shall be asked or required to reveal whether they
are heterosexual, honosexual or bisexual and will not be asked or required to
reveal if ‘they have engaged in hompbsexual conduct unless independent evidence is
received indicating that the nember engaged in such conduct or unless the nenber
volunteers a statement that he or she i1s a honosexual or bisexual (NAVADM N
033/94, CNO nessage 010300Z Mar 94. See SECNAVI NST 5300. 30C).

h.  Honosexual conduct is grounds for separation from the naval service
Honosexual conduct includes honosexual acts, a statenent by a nenber that
denonstrates a propensity or intent to engage in honbsexual acts, or a honbsex-
ual marriage or attenpted marriage. The nenber’s statenent creates a rebuttable
presunption that the menber will engage in honpsexual acts. The nenber has the
burden of proof to rebut the presunption by a preponderance of the evidence

C. Separation of the menber for honpbsexual conduct shall be per NAVADM N
033/94, and read in conjunction with the MLPERSMAN.  Separation may be charac-
terized as OTH only if the honpsexual act occurred under one of the follow ng
ci rcunst ances

Force, coercion, or intoxication;
with a mnor under 16 years old

1)
2)
) with a mlitary subordinate;
) openly in public view,

)

(
(
(3
(4
(5) for pay;
(6

) aboard a Navy vessel or aircraft; or

(7) in a Navy-controlled location under aggravating circunstances that
have an adverse inpact on discipline, good order, or norale conparable to the
effect on a vessel or aircraft.

VITI-2
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SPECI AL SUBJECTS
0901. Detachment For Cause (DEC)

a. In General. M LPERSMAN 3410105 sets forth the policies and procedures
whi ch govern the DFC of officers. The DFC request nust be forwarded via the
of ficer concerned for conment or a statenent indicating the officer does not
wi sh to comrent and an acknow edgrment of the officer’s rights per articles 1108
and 1122, U S. Navy Regul ations, 1990. A statenent that the correspondence
will be filed in the officer’'s service record will also be included. DFCis
not to be used for punishnent and is normally considered appropriate when the
officer can no longer performin the billet that they occupy and reassi gnment
within the command is not a viable option. Al disciplinary action nmust be
compl eted prior to proceeding, or if not conpleted, the DFC should so state.

h. Procedures. Wen the determ nation has been made to request the DFC of
an officer, notify BUPERS (Pers-82) by nmessage. Prelimnary action will com
mence, but in all cases the command nmust submit a detail ed request per in
M LPERSMAN 3410105. Final action will be taken by BUPERS only after receipt of
the letter request with the officer’'s statement.

(1) Al letter requests will be sent to BUPERS via the admnistrative
chain of command (to include at least one flag officer).

(2) Requests originated by a flag officer shall be sent directly to
BUPERS with copies furnished to appropriate officials in the admi nistrative
chain of commuand.

c. Docunentation. The followi ng guidance is provided to aid in the
preparation of DFC requests:

(1) I'n misconduct cases, all factual allegations of msconduct nust be
adequat el y supported by appropriate inquiry or docunmentation (M LPERSMAN
3410105. 4c) ;

(2) in cases involving a significant event, the details of the event
must be adequately docunmented (M LPERSMAN 3410105. 5c);

(3) in cases involving unsatisfactory or narginal performance over an
extended period of time, the devel oping situation and gui dance/ counseling nust
be properly docurmented (M LPERSMAN 3410105.5d). Letters of instruction which
i ndi cate discrepancies and provide specific renedial direction nust be
attached. Nonpunitive letters of caution can only be used to rebut menber’s
asaertion of lack of counseling. A chronology of events is also recomended,;
an

(4) in cases of loss of confidence in an officer in comand, an
articul ated, fact-supported loss of confidence, concurred with by a flag
officer in the chain of command should be described (M LPERSVAN 3410105).

d. Lnterviews. In officer DFC requests, the first flag officer in the
chain of command, when feasible, should conduct an interviewwith the officer
concerned and include the results of that interview in the endorsenent.

0902. Standards O Conduct

a. Policy. St andards of ethical conduct have been established for all DON
personnel in the Joint Ethics Regulation (JER), DoD 5500.7-R, which includes
the Ofice of Governnent Ethics Regulations, 5 C.F.R 2635.

b. Action. Commanders and heads of bureaus, offices, or activities, and
naval personnel exercising command authority are responsible for ensuring
conpliance with standards of conduct rules and regul ati ons and are accountabl e
for the manner in which they exercise that responsibility.
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31 JLC’L Subjects Covered. Conmon subjects with JER section references are

[isted bel ow

(1) Gfts from outside sources 2-202/2- 300
(2) Gfts between DoD enpl oyees 2-203
(3) Sales to junior personnel 2- 205/ 5- 409
(4) CQutside enpl oynment 2- 206/ 2- 303/ 3- 306
(5) Use of Government tel ephones 2-301
(6) Ganbling 2-302
(7) Use of mlitary title 2-304
(8) Participation in non-
Federal entities 3-200/ 3-300
(9) Endorsenents 3-205
(10) Fundrai sing 3-210
(11) Use of Federal resources 3-305
(12) Honoraria 3-307
(13) Travel benefits 4-100
(14) Awards, payments 4-102
(15) Frequent flyer credits 4-201
(16) Travel upgrades 4-202
(17) Conflicts of interest 5-300
(18) Bribery, graft 5-400
(19) Additional pay/allowances 5-405
(20) Political activities 6- 200/ 6- 300

d. Ethics Advisors. Al REDCOM SJAs and all COs of NLSCs are ethics
advisors and may provide ethics advice and “safe harbor” to menbers of their
area of responsibility.

0903. Freedom of Information Act/Privacy Act. If you have any questions
regarding these Acts you should contact your REDCOM SJA.

| X-2
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SUMVARY OF JURI SDI CTI ON OVER RESERVI STS

1. Reservists on active duty (AT, ADT, ADSW or performng |nactive Duty
Training (I1DT/IDTT) are subject to the UCMI while in that status (article
2(a)(1), (3), ucwu; JAGWAN 0107; M LPERSMAN 3420320.1a(1)).

a. Active duty. A Reservist under orders (AT, ADT, ADSW becones subj ect
tomlitary jurisdiction at 1 mnute past midnight on the date on which they
are to report for active duty, notwithstanding the “printed” time on the orders
(United States v. dine, 29 MJ. 83 (CVA 1989)).

b. IDT. A Reservist is only subject to mlitary jurisdiction fromthe
of ficial comencenment to termination of each individual |DT period.

2. Jurisdiction is not |ost over Reservists upon termination of IDT or active
duty for an offense committed while subject to the UCMI (article 3(d), UCM,;
JAGVAN 0123d; M LPERSMAN 3420320.1a(1)).

3. A General Court-Martial Convening Authority (GCMCA) can recall a Reservist
to active duty involuntarily for an article 32, UCMJ, investigation, trial by
court-martial, or inposition of NJP, for offenses commtted while performng
IDT or active duty. The GCMCAs for the Naval Reserve are COWAVRESFOR
COMNAVSURFRESFOR, and COWNAVAI RESFOR (article 2(d), UCMI; JAGWAN 0123e(1);

M LPERSMAN 3420320. 1a(1)a).

4 Only a court-nmartial convening authority can generate a request to a GCMCA
to recall a Reservist to active duty involuntarily (JAGVWAN 0123e(2); M LPERSMAN
3420320. 3a(1)).

5. A Reservist on active duty can be extended beyond their normal release date
i f they have been apprehended, arrested, confined, under investigation, or the
conmand has taken action with a view to trial by court-martial. A Reservist
may not be held over for nonjudicial punishment (rule for Court-Mrtial (RCM
202(c), MM JAGWAN 0134a; M LPERSMAN 3420320.4a(2)).

6. A Reservist perfornming |IDT may be retained in that status by a GCMCA for
not nore than 2 full working days past the end of IDT if:

a. There is reasonable belief they committed an offense with a maxi mum
puni shment of nore than 10 years confinement or death;

h. approval, oral or witten, for holdover is obtained prior to expiration
of IDT froma GCMCA; and

c. immediate action is taken to order the menber to active duty for trial
by court-martial. A Reservist may not be held over for NJP (JAGVAN 0134b(1);
LPERSMAN 3420320.4(b) (1)).

7. A Reservist performng IDT nay be placed in pretrial confinement if the

ci rcunstances of the offense warrant and an order to active duty with Assistant
Secretary of the Navy (Manpower and Reserve Affairs) approval, to include
pretrial confinenent, is obtained within two working days past the end of |DT
(RCM 304 and 305, MCM JAGWAN 0134b(2); M LPERSMAN 3420320. 3b(NOTE) and

M LPERSMAN 3420320. 5a) .

8. Restraint on Liberty

a. Restraint on liberty cannot be extended beyond the nornal |DT periods,
but may be carried over to subsequent |DT periods (JAGWAN 0112a(1); M LPERSMAN
3420320. 2¢(2)).
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A Reservist performng |IDI cannot be ordered to active duty to serve
restraint punishnent wthout SECNAV approval. A Reservist ordered to active
duty for disciplinary purposes cannot be extended on duty to serve restraint
puni shment, nor can they receive confinement as a sentence, unless the order
to active duty was wth SECNAV approval (JAGVAN 0112a(1); M LPERSMAN
3420320. 2¢(1)).

9. Reservists performing IDT may not be required to perform EM outside
normal periods of IDT (JAGVAN 0103b(2)).
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CONVENI NG AUTHORI TIES IN THE NAVAL RESERVE

GENERAL COURT- VARTI AL

O ficers designated by SECNAV
( COWAVRESFOR/ COVNAVSURFRESFOR/
COWNAVAI RRESFOR) .

SPECI AL COURTS- MARTI AL

a. Any GCM convening authority.
b. Al commanders and COs of Navy

units and activities, BUT_ NOT
SELRES/ VTU UNI TS.

SUMVARY COURTS- VARTI AL
a. Any GCM or SPCM convening authority.

h. SELRES/VTU unit CO when in a duty
status.

ARTICLE 32 | NVESTI GATI ON

Any SPCM court-nmartial convening authority.

GRANTS OF IMMUNITY TO W TNESSES

Any GCM convening authority.
| MPVOSE NJP

Any commander, CO and OC
i ncluding SELRES/ VTU units.

REVI EW OF NJP APPEALS

Any GCM convening authority
(Surface - area coordinator/Air -
COWMNAVAI RESFOR) .

| N\VOLUNTARY RECALL OF RESERVI STS

GCM convening authority in the chain
of command.

ADM N BOARD
Any SPCM convening authority.
COURT _COF | NQUI RY

Any GCM convening authority or
SECNAV desi gnee.

BOARD OF | NOUIRY
Any GCM aut hority.

AUTHORI TY
JAGMAN 0120a( 2)

Article 23(a) (1),
ucMJ

JAGVBN section 0120b(3)

Article 24(a) (1),
ucMj

JAGVAN section 0120c
M LPERSMAN 3420320. 2h
RCM 405(c)

JAGVAN section 0122A(1)
JAGVAN section 0238a
RCM 404(c)

JAGVAN section 0106
M LPERSMAN
3420320. 2b

JAGWAN section 011l7a

Article 2d(1)

JAGVAN section 0123e(4)
M LPERSVAN

3420320. 3

M LPERSVAN
3610200. 1

JAGWAN section 0211b

JAGWVAN section 0211c
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'1; 1 JH_IJSS .
2. | GATI ON REPORT | NVESTI GATI ON JAGWAN section 0210

Any officer in comand (including O Cs)
in consultation with a JAG officer.

13. COVMAND | NVESTI GATI ON JAGVAN section 0209c¢(1)
Any officer in command (including OCs).
14, BEVIEW OF ARTICIE 138's JAGVAN section 0302a, 0303e,

0305c
GCM convening authority superior in

chain of command.
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LIMITS OF PUNISHMENTS UNDER UCMJ, ARTICLE 15

Confinement
on B&W or Correction | Arrest in Extra Restriction Punitive
Imposed | Imposed Dim Rats custody Quarters Forfeiture Reduction Duties to Limits censure
by on (2) (3) (4) (5) (6) (7) (7) (8)
General  Officer No No 30 days 1/2 x 2 mos. No No 60 days Yes
Officers - - - = = = = - = = - -« o oo - c oot tcs sttt s s sttt s st et s e st e s s s s e s e ..
in E4 to E9 No No No 1/2 x 2 wos. 1 grade 45 days 60 days Yes
Command = - - = = = = = = = & o - s - - s stsmostc - st st s s et e e s e s me s s e e .-
E1 to E3 3 days 30 days No 1/2 x 2 mos. 1 grade 45 days 60 days Yes
Officers No No No No No No 30 days Yes
Commanding - - = - - = = - - - = < - - - .- omeetse s sttt sc s s s en e s .- S A
officers E-4 to E-9 No - No No 1/2 x 2 wmas. 1 grade  45-days 60 days Yes :
D406 = = = = = = = = = s - s s e s s s e s e o e e s s et -t s st s m s s st c sttt s s s e s e
E-1 to E-3 3 days 30 days No 1/2 x 2 wos. 1 grade 45 days 60 days Yes
Commanding Officers No No No No No No 15 Days Yes
Officers - - - =~ = = -~ = - =« - o - ot 0o msts s sttt s s st st e s s s st st st s s s s s s s e e - -
(3 & Below E-4 to E-9 No No No - 7 days 1 grade 14 days 14 days Yes
& A S A S A e R N A B RN R A N
0OlCs E-1 to E-3 3 days 7 days No 7 days 1 grade 14 days 14 days Yes

(1) OICS have NJP authority over enlisted personnel only. (JAGMAN 0106b)

(2) May be awarded only to E3 and below and if attached to/embarked in a vessel and may not be combined with any other restraint
punishment or extra duties. (Paragraph 5d(2), Part V, MCM; JAGMAN 0111c) Reservists: May not be imposed unless ordered to
active duty with SECNAV approval. (JAGMAN 0112a(3))

(3) May not be combined with restriction or extra duties .and may be awarded only to E3 and below. (Paragraph 5d(3), Part V,
MCM; JAGMAN 0111b) Reservists: May not be imposed while on inactive duty training. (JAGMAN 0112a(4))

(4) Hay not be combined with restriction and shall not be permitted to exercise authority over any person who is otherwise
subordinate to him/her. (Paragraph 5d(1), Part V, MC/l; JAGMAN 0111f) Reservists: Hay' not be imposed while on IDT. (JAGMAN
0112a(4))

(5) Shall be expressed in whole dollar amounts only. (Paragraph 5c(8), Part V, MCM)

(6) Pay grades E7 through E9 may not be reduced at NJP; E6 and below only to next inferior pay grade. (Paragraph 5c(7), Part V,
MCM; JAGMAN O01l1le)

(7) Restriction and extra duties may be combined to run concurrently, but the combination pay not exceed the maximum imposable
for extra duties. (Paragraph 5d(4), Part V, MCM) Upon commissioned and warrant officers: Way not exceed 15 consecutive days
when imposed by 04 and below. (JAGMAN 011la) Reservists: May not be extended on IDT or ordered to active duty for the
purposes of serving restriction, unless the order to active duty received SECNAV approval. Extra duty may not be imposed while
on IDT. (JAGMAN 0112a(1),(2),&(4))

(8) Must be in writing for commissioned and warrant officers. (Paragraph SC(l), Part V, MCM; JAGMAN 0114c)
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COVPOSI TI ON OF ENLI STED ADM NI STRATI VE SEPARATI ON BOARDS
(NOTE: ALL BOARDS REQUI RE AT LEAST THREE MEMBERS)

Ref: M LPERSMAN 3640350. 1b

USN USNR  USNR-R
AT LEAST ONE MEMBER SHALL BE A ‘

LINE OFFI CER 04 (UNFROCKED) M M M
OR H GHER
MAJORI TY SHALL BE COMM SSI ONED .
OR WARRANT OFFI CER | M M 1) M 1)
ENLI STED E7 OR ABOVE AND SENI OR ‘
TO RESPONDENT MAY BE APPOI NTED 0 o(2) 02)

M - MANDATORY O - OPTI ONAL

NOTE:
1. Appointrment of at |east one nember who is a Reserve conm ssioned officer.

2. Enlisted nenbers may not be used if the respondent is a Reservist and the
characterization of service as OTH is possible.
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USE OF DRUG URINALYSIS RESULTS

Usabl e for
(ot her than
Usable in [JUsable as honor abl e)
di sci plinary [basis for characterization
proceedi ngs |separation of service
Search or Seizure - Y E S YES YES
- nenber’s consent YES YES YES
- probable cause YES YES YES
T—
| nspection
- random sampl e YES YES YES
- unit sweep YES YES YES
Medi cal gener al
di agnostic purposes YES YES YES
(e.g., enmergency room
treat ment, annual
physical exam etc.)
T
Fitness for duty
- command- di r ect ed NO YES NO
- conpetence for duty NO YES NO
- aftercare testing NO YES NO
surveil | ance NO YES NO
- eval uation NO YES NO
- nishap\safety NO NO NO
i nvestigation
Service directed
- rehab facility YES YES YES
staff (mlitary
netiers)
- drug\al cohol rehab NO YES NO
testing
- PCS overseas, naval “YES YES YES
brigs
- entrance testing NO YES *NO (R
- accession training YES YES YES (R
pi peline
.
*YES for reservists recalled to active duty only (except
Del ayed Entry Program participants)
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REFERENCES

United States Constitution.

Uniform Code of MIlitary Justice (UCMJ), (10 USC 801 et seq).

Manual for Courts-Mrtial (MM, 1984.

JAG NST 5800.7C, Subj: MANUAL OF THE JUDGE ADVOCATE GENERAL (JAGVAN).

United States v. Cine, 29 MJ. 83 (CVA 1989).

Solorio v. United States, 483 U. S. 485 (1987).

United States v. Chodara, 29 MJ. 943 (ACMR 1990).

NAVPERS 15560C, M LPERSMAN.
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OPNAVI NST 5350. 4B; Subj: ALCOHOL AND DRUG ABUSE PREVENTI ON AND CONTROL.

10. SECNAVI NST 5520.3B; Subj: CRIM NAL AND SECURI TY | NVESTI GATI ONS AND
RELATED ACTIVITIES WTH N THE DEPARTMENT OF THE NAVY.

11, OPNAVI NST 5400.24D; Subj: COWAND, AREA COORDI NATI ON, AND COWVIVAND
RELATI ONSHI PS .

12.  SECNAVI NST 1910.4A; Subj: ENLI STED ADM N STRATI VE SEPARATI ONS.
13. DoD Directive 1332.14; Subj: ENLISTED ADM NI STATI VE SEPARATI ONS.
14, SECNAVI NST 1920.6A; Subj: ADM NI STATI VE SEPARATI ON OF OFFI CERS.

15. CNO WASH NGTON DC 06102Z FEB 92 (NAVADM N 018/92); Subj:  MANDATORY
SEPARATI ON PROCESSI NG OF EIl AND ABOVE PERSONNEL AFTER ONE DRUG ABUSE OFFENSE.

16. CNO WASHI NGTON DC 2820242 FEB 92 (NAVADM N 025/92); Subj: ZERO TOLERANCE
FOR SEXUAL HARASSMENT.

17. CNO WASHI NGTON DC 2016142 FEB 87 (NAVOP 013/87), retransmtted by CNO
WASHI NGTON DC 2114282 JUL 92 (NAVADM N 105/92); Subj:  DELEGATION COF

ADM NI STRATI VE SEPARATI ON AUTHORI TY FOR ENLI STED PERSONNEL.

18.  SECNAVI NST 1850.4C, Subj: DEPARTMENT OF THE NAVY DI SABILITY EVALUATI ON.

19. BUPERS 1001.39B; Subj: ADM N STRATI VE PROCEDURES FOR NAVAL RESERVI STS ON
| NACTI VE DUTY.

20.  SECNAVI NST 5420.174C, Subj: REVIEWAT THE LEVEL OF THE NAVY DEPARTMENT
OF DI SCHARGES FROM THE NAVAL SERVI CE.

21. Title 32, Code of Federal Regulations (National Defense).

22.  SECNAVI NST 5300.26B; Subj: DEPARTMENT OF THE NAVY POLICY ON SEXUAL
HARASSMENT.

23.  NAVPERS 156651; Subj: U S. NAVY REGULATI ONS

24, CNO WASHI NGTON DC 2919362 APR 93 (NAVADM N 071/93); Subj:  PHYSI CAL
READI NESS PROGRAM CHANGES

25. Ofice of Government Ethics Regulation, 5 CF.R
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26. SECNAVINST 5211.5D; Subj: DEPARTMENT OF THE NAVY PRI VACY ACT PROGRAM

27.  CNO WASHI NGTON DC 2416222 JUN 94 (NAVOP 028/94); Subj:  TIMELINES AND
REPORTI NG CRI TERIA FOR SEXUAL HARASSMENT CASES

28.  OPNAVINST 5370.2A; Subj: NAVY FRATERN ZATI ON POLI CY.

29.  SECNAVI NST 5300.30C, Subj:  MANAGEMENT OF HUMAN | MMUNCDEFI Cl ENCY VI RUS-1
(H'V-1) INFECTION IN THE NAVY AND MARI NE CORP.

30. DoD REGULATION 5500.7-R Subj: JONT ETH CS REGULATION (JER).
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